AT&T's adventising increased 85 percent between 1989 and 1992 10 $1.6 billion,'™ We
believe that these facts, along with the high churn rate among consumers, suggest that AT&T
hcks!!nnbilitytoni:eilspﬁce unilaterally above competitive levels in the provision of
long-distance residential services. We reject the argument that high advertising expenditures
by long-distance carriers indicate a lack of competition. The fact that AT&T and its
competitors advertise their discount plans, and not their basic schedule rates, demonstrates
that advertising is 0ot inconsistent with aggressive price competition. Similarly, that
mm@m'mmmmymmukmmmmwimmmm
gz:apeuuon, nncemewriamybeduigningallingphnswmgaspeciﬁc:mupsof
sumers.

63.  We also find, consistent with the First Intercxchange Competition Order, that
busipesswaommmhi;hlydamnd-ehaic. In that order, the Commission discussed in
detail the high demand elasticities of business telecommunications users. Specifically, the
Commhﬁmfmnd&ubuﬁnucmmm‘mﬂindymmﬂsﬁmmm
than AT&T and accord full consideration to these proposals. ™™ Furthermore, we found that
bushmummnﬁ@meoﬁuinpofAT&Tsmpedmwbeﬁmﬂuinqmmyw
AT&T‘lofferinp." Purchasers of business services, the Commission found, were also
momwwnmmumbhmmepmmeymymdoﬁmmm&ciﬁom
wwmmmmmm-mmmmmmmmmm
offeﬁn;sau!pti:esdnlmavaﬂableloﬂan.'“ While TRA argues that in the resale
omnmnhuineummmdamlyn'AT&Tpmdua.'dapiwtheMyof
AT&T's competitons to offer more competitive tarms and conditions, this does not mean that
AT&T has the ability w control price. In addition, evidence in the record indicates that in
1994.AT&TIIppIiedon!y?j.Gpmoﬂhewmhmldy“Abimoninmm
wmluold,nndtlmby1996,AT&Twilla|pplyonly20.3pamoftheappmximale!y
$5.6 billion services that are resold.’™ Consequently, TRA's summary assertion is not
sufficient to cause us to depart from our findings in the Fing Imerexchange Competition
Onder. -Anomdin;ly,welfﬁrmmﬁndinpinthe it
mafbus.meuwnumcrsmhighlydanmd-ehsﬁc. The willingness of business and
rmdenuﬂwmmswhchlmg-dimpmvidmisevidmceohhckofmrkapower
on the part of AT&T.

™ AT&T Motion, Appendix A, Michael E. Porter, "Competition in the Long Distance
Telecommunications Market,” at 6-7 (1993).

'™ Fint Inmerexchange Competition Order, 6 FCC Red at 5887,
10 m‘
" Id, a1 5887-88.

8 By hng Pmumnon in Support of AT&T's Motion for Reclassification as a Non-
dominant Carrier, CC Docket No. 79-252, filed August 19, 1995 at 5.
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66. In concluding that residential and business customers are demand elastic, we
do not discount the significance of AT&T's goodwill or consider it to be of no marketing
value to AT&T. As the Commission stated in the First Interexchange Compstition Order,
"{iln any market in which relatively new eatrants compete against onc or more established
incumbents, goodwill is bound to play a role, in some cases a prominent role.“'® That does
not mean, however, that AT&T has market power or that residential and business customers
are demand inelastic. Particularly where business customers tend to be sophisticated and
residential customers show high chum rates, the significance in the marketplace of name
recognition and historic goodwill is reduced.

(<) Market Share

67.  AT&T’s steadily declining market share for long-distance services also
supports the conclusion that AT&T lacks market power in the relevant market. At the time
of the Competitive Camicr First Report and Order, AT&T had approximately 90 perceat of
the overall long-distance industry revenues. From 1984 to 1994, AT&T’s market share, in
terms of both revenues and minutes, fell from approximately 90 percent to 55.2 and 58.6
percent in terms of revenues and minutes respectively.'™

68.  Aithough several parties argue that AT&T's overall market share of 60 perceat
is inconsistent with a finding that AT&T lacks market power, we disagree. It is well-
established that market share, by itself, is not the sole determining factor of whether a firm
possesses market power. Other factors, such as demand and supply elasticities, conditions of
entry and other market conditions, must be examined to determine whether a particular firm
exercises market power in the relevant market.'™ As we noted in the Fingt Interexchange

'® First Interexchange Competition Order, 6 FCC Red at 5888.
™ See Appendix B, Figure 1. See also IAD 1995 Long Distance Market Share Report
at 13.

' See United States v, General Dypamics Corp,, 415 U.S. 486, 498 (1974) (market
share is imperfect measure becausc market must be examined in light of access o

alternative supplies); United States v, Baker Hughes, Inc,, 908 F.2d 981, 986 (D.C.
Cir. 1990) (market share statistics “misleading” in a “volatile and shifting® market);
Unised States v. Syufy Emterprises, 903 F.2d 659, 664-67 (9th Cir. 1990); Ball
i , 784 F.2d 1328, 1335-36 (7th Cir.
1986); Revi j Joverni ision Broadcastin,
Television Satellite Stations Review of Policy apd Rules, MM Docket Nos. 91-221,
87-8, Further Notice of Proposed Rulemaking, 10 FCC Red 3524, 3535 (1995). See
genenally Phillip E. Areeda, Herben Hovenkamp, & John L. Solow, IIA Antitrust
w:__An Asalysis of Antitrust Principles and Their Apolication 83-302 (1995)
(discussing various factors considered in assessing market power).
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Competition Order, “[m)arket share alone is not pecessarily a reliable measure of
competition, particularly in markets with high supply and demand efasticities.”'*

69.  Our determination fifteen years ago in the First Report and Order that AT&T
possessed market power rested on several market characteristics, including the facts that
ATET controlled, through its ownership of the Bell Operating Companies, local access
facilities for over 80 percent of the nation’s phones, and that AT&T was virtually the only
supplier of all interexchange services. While divestiture removed AT&T's control over local
bottleneck facilities, the interstate, interexchange market was still in its infancy and therefore
did not suppon a finding of non-dominance for AT&T.

70.  Today, conditions in the market arc far different. First, AT&T has not
controlled local bottleneck facilities for over ten years. Second, AT&T faces at Jeast two
full-fledged facilities-based competitors. Both MCI and Sprint have nationwide networks that
are capable of offering most consumers an altermative choice of services relative 10 AT&T.
mm,munmmmmwwhmwm(wm,
formerly LDDS/WilTel), which primarily serves the business market and could enter the
residential market segment, and dozens of regional facilities-based camriers. There are aiso
sevenlhundmdmﬂwrim:hﬂpﬁmuﬂymeﬂlheapwityafmehrxea‘
carriers. Webelievethnmesigniﬁammapachyandhmenumberoﬂong-dimwe
carriers limits any exercise of market power by AT&T.

71.  Third, virtually all customers today, including resellers, have numerous
choices of equal access carriers employing facilities or resale, or both. Equal access was
mainly implemented by the local exchange carriers between 1984 and 1989. In 1984, equal
access was pot available. Major competitors such as MCT and Sprint did not have equal
access in a majority of central offices until 1989. By 1994, equal access was available in 97
pememofthecu\tnlofﬁws,mdwulnﬂabhtotﬂlong-dimwﬁm. Taken together,
these changes in market conditions warrant our reconsideration and reevaluation of AT&T's
classification.

72. mbebaviorofthemattetbawwnlmmdlmmggestsinwnseﬁvairy
among AT&T, MCI and Sprint. Moreover, we note that AT&T's market share fell
approximately 33 percent between 1984 and 1994. The fact that the rate of decline of
AT&T‘smarkashanhadecmsedduﬁngthehﬂﬁveyunisnamindiaﬁmofmrka
power. Radu;hmyﬁmplytﬁhamehum,ﬁmlm.mmm,incmding
mﬂm,hvehddowsdcmdequnmam,mmnAT&Psmm
mlongerhawthndvmngeofbwerameomdntmbledﬂwmwundupﬁceAT&T
and capture market share. Accordingly, we find the decline in AT&T's market share
suggests that AT&T no longer possesses market power.

"™ Firg Interexchange Competition Order, 6 FCC Red at 5890,
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(&) AT&T's Cost Structure, Size, and Resources

73.  Sevenal parties claim that AT&T retains market power simply by virtue of its
lower costs, sheer size, superior resources, financial strength, and technica) capabilities. We
do not find that these advantages, by themselves, confer market power on AT&T. As we
observed in the Interexchange Competitiop proceeding, the issue is not whether AT&T has
advantages, but "whether any such advantages are so great to preclude the effective
functioning of 3 competitive market.”" It is not surprising that an incumbent would enjoy
certain advantages, including resource advantages, scale economies, long-term relationships
with suppliers (including collocation agreements), and ready access 1o capital. Such
advantages, however, do not 3 fortiori indicate that AT&T has a lower cost mmﬂ_mm
give it an unfair competitive advantage over its competitors. Aswed_iscusedmthef.gq

iti , in comparing cost structures of comipeting carriers, it is
not enough simply 10 look at access or transport costs. The fact that “AT&T may pay lower
transport charges thag a competitor in a particular LATA . . . does not mean that its overall
transpont cest structure is lower than those of its competitors."'™ Moreoves, such
advamages, if they do exist, do not indicate that AT&T has the ability to coatrol price.
Volume and term discounts, for example, are expressly permitted by the Commission so that
firms can take advantage of their size. That AT&T is in a position to obtain volume and
term discounts from CAPs and LECs does not necessarily confer market power on AT&T.
Indeed, there is no evidence that the advantages cnjoyed by AT&T with regard to volume
and term discounts give AT&T the power to susiain prices profitably above the competitive
level. As we noted in the it 1, the "competitive process
itself is largely about trying to develop one's own advantages, and all firms noed not be
equal in all respects for this process to work."'® Nothing in the record in this proceeding
demonstrates otherwise. Accordingly, we do not find that AT&T s size or cost structure
constitutes persuasive evidence of market power.

b. Specific AT&T Service Groupings

74.  As we have stated above, AT&T's ability 10 control the price of individual
services within the overall relevant markes is not the determining factor in assessing AT&T's
dominance in the interstate, domestic, interexchange market. Nonetheless, a number of
parties on the record bave raised arguments regarding AT&T's alleged market power with
respect to specific services. Accordingly, we now examine AT&T’s provision of a sumber
of individual services, to assess their effect on AT&T's overall market power.

""" First Imerexchange Competition Qrder, 6 FCC Red at 5891-92.

' 1d, at 5890.
® 14, at 5892,
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[4}] Residential Services Pricing
@) Pleadings

75.  Several commenters have argued that trends in prices since 1990 indicate that
residential services have not become more competitive and that they may have become less
competitive.'® The Joint Bell Companies claim that there has been a steady upward price
trend since 1990 “based on the average price per minute for basit service,”'” and that
AT&T, MCI and Sprint have engaged in "lock-step” pricing with six increases in three
years.'? IDCMA asserts that, since AT&T first filed its motion, AT&T has continued to
increase prices.'™ Considering both basic rates and discounts, the Joint Bell Companies
argue that price-cost margins have risen since 1990, which they claim is indicative of a
reduction in competition.! In a similar analysis, they claim that AT&T’s gross margins
(defined as net sales less cost of goods sold divided by net sales) increased betweea 1984 and
1994.'* They claim that this increase in profitability is reflected in an increase in AT&T's
eamings per share over the same time period.'™ The Joint Bell Companies fusther argue that
AT&Ts actual residential price index (API) remained close to or at the Basket 1 price cap
index (PCY) over the four years following the imposition of price caps, despite the fact that
AT&T's productivity savings exceeded its X-factor, and that MCI and Sprint immediately

' Joint Bell Companics Junc 9, 1995 Comments at 8, Attachment B, Reply Affidavit of
Paul W. MacAvoy, at figures 14-16; TFG June 9, 1995 Comments at 6; IDCMA
June 9, 1995 Comments at 7; TRA June 9, 1995 Comments at 13; LEC Joint
Commenters June 9, 1995 Comments at 9.

! Joint Bell Companies June 9, 1995 Comments, Attachment D, Reply Affidavit of
Jerry A. Hausman, st Figure 1; see also TFG June 9, 1995 Comments at 6.

1% Joint Belt Companies June 9, 1995 Comments at 8; see also TFG June 9, 1995
Comments at 6.

" IDCMA June 9, 1995 Comments at 7.

'™ Joint Bell Companies June 9, 1995 Comments, Attachment B, Reply Affidavit of Paul
W. MacAvoy at Figures 14-16.

' Id., Antachment E, William E. Taylor and J. Douglas Zona, "An Analysis of the
State of Competition in Long Distance Telephone Markets,” at 15; sce also TRA June
9, 1995 Comments at 13; LEC Joint Commenters June 9, 1995 Comments at 7.

1% Joint Bell Companies June 9, 1995 Comments, Attachment E, William E. Taylor and
J. Douglas Zoma, "An Analysis of the State of Competition in Long Distance
Telephone Markets,” at 42.
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matched any AT&T increase in residential prices.'” This, they assert, demonstrates both
that AT&T has market power and that residential services exhibited oligopolistic collusion.'*
Finally, as evidence of the lack of competition among AT&T, MCI, and Sprint, the Joint
Bell Companies claim that announcements by AT&T of price increases leads to increases in
the stock price not only of AT&T, but also of MCI and Sprint.'*

76. AT&T acknowledges that basic rates have increased, but contends that, afier
accounting for discounts, AT&T's average revenue per minute, in nominal terms, has
decreased. ™ AT&T also claims that the lock-step increases in basic rates are due to the fact
that Basket 1 price caps keep prices below cost to low volume customers,” and that
asymmetric regulation of AT&T creates the artifact of price leadership for basic rates.”®
CSE also asserts that alternative reasons exist for similarity in price changes for AT&T,
MCI, and Sprint.®® CSE notes that AT&T raised its rates after companies nationwide
adopted accrual accounting for various retirement benefits.** While MCI and Sprint
followed suit and increased prices, CSE argues that this makes sense if these companies also

" Taylor and Zona further assent that they were unable to find strong evidence of
productivity growth by AT&T. They claim that this was becanse there was
insufficient competition to force AT&T 10 improve productivity. Joint Bell
Companies June 9, 1995 Comments, Antachment E, William E. Taylor and J.
Douglas Zona, "An Analysis of the State of Competition in Long Distance Telephone
Markets,” at 34-35.

" Id., Antachment C, Affidavit of Jerry A. Hausman, at 12-17.

** Joint Bell Companies June 9, 1995 Comments, Aftachment A, Affidavit of Paul
MacAvoy at 30-31.

¥ AT&T December 3, 1993 Reply Comments at 31; see also AT&T June 30, 1995
Reply Comments, Attachment |, John Haring, Jeffrey H. Rohifs and Harry M.
Shooshan ITI, "Disabilities of Continued Asymmetric Regulation of AT&T," at Table
I (domestic revenue per conversation minute declined from $0.17760 in 1991 to
$0.16156 in 1994).

' AT&T April 24,1995 Ex Parie Filing, Atachment G, Affidavit of B. Douglas
Bembeim and Robert D. Willig at 149; sce also CSE June 9, 1995 Comments at 5.

2 AT&T April 24,1995 Ex Pante Filing, Attachment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig at 150-151

X CSE June 9, 1995 Comments at 4.

.
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changed their accounting method.™® With respect to the increase in the price-cost margin,
AT&T argues that it should be expected that prices would be above marginal cost in a
marker with high fixed costs.”™ AT&T further claims that, between 1991 and 1994, its
average revenue per minute decreased faster than did the average per-minute cost of
interstate switched access service.” AT&T contends that this comparison shows that
overall, its prices have declined by more than the amount of the access charge reductions
implemented by the local exchange carriers during this period.

77.  The LEC Joint Commenters note, however, that many discount plans arc not
offered ubiquitously, forcing customers in some rural areas to pay the higher basic rate.”

®) Discussion

78.  AT&T's pricing of residential services also supports our conclusion that
AT&T lacks market power. Our amalysis of the record indicates that, between 1991 and
1995, AT&T's best available discounted residential rates for customers with monthly bills
over $10.00 fell between 15 and 28 percent, in nominal terms, depending on usage
patterns.*® The record also indicates that MCI and Sprint frequently initiate new discount
plans and that AT&T responds.™®

79.  In addition, it appears that an increasing of AT&T’s residential
customers are selecting discount plans rather than paying AT&T’s basic rates. Although the
record does not indicate the exact number of AT&T's residential customers who are on
discount plans, the Commission has previously noted that, in 1993, discount plans accounted
for 33 percent of Rasket 1 traffic, while in 1994, calls under AT&T's True Promotions plans

*Id.

2 1d. at 161.

X AT&T Junc 30, 1995 Reply Comments, Attachment 1, John Haring, Jeffrey H.
Rohlfs and Harry M. Shooshan I, “Disabilities of Continued Asymmetric Regulation
of AT&T," at 26 (AT&T Junc 30, 1995 Reply Comments, Haring, Rohifs and
Shooshan Attachment).

™ LBC Joimt Commeanters June 9, 1995 Comments at 5.

» See Appendix B, Tabie 1.

0 AT&T April 24, 1995 Ex Pante Filing, Antachment G, Affidavit of B. Douglas
Bembeim and Robert D. Willig at 140-41.
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accounted for 53 percent of Basket 1 traffic.?"' The size of this increase strongly suggests
that the number of customers on discount plans has increased. With respect to the
conflicting evidence over whether or oot all access cost reductions were passed through to
consumers, we find that AT&T presented the only study that specifically isolated domestic
interstate revenues. It found that, between January 1991 and December 1994, the total
reduction in AT&T's rates exceeded the total reduction in access charges.”? Further, Taylor
and Zona's argument that AT&T's eamings per share increase demonstrates that AT&T has
market power is inconclusive for the domestic interstate market, since camings per share
includes profits for all of AT&T"s services and products, including equipment sales.

80.  Both the decrease in prices for discount plans and the increasing number of
customers choosing discount plans over basic residential rates strongly suggest that AT&T
unilaterally cannot raise and sustain prices profitably above a competitive level for residential
services. That MCI and Sprint often lead in offering promotional discounts is further
evidence of the rivalry among the three largest interexchange carriers and of AT&T's lack of
market power.

81. We note that concems expressed about recent increases in basic schedule
interstate long distance rates are not based on claims that ATAT has the power unilaterally to
raise prices for this service. Rather, the commenters assert that AT&T, MCI and Sprint
have coordinated their price changes and that AT&T is the price leader.?? We acknowledge
that the record demonstrates that, since 1991, basic schedule rates for domestic residential
service have risen approximately sixteen percent (in nominal terms), with much of the
increase occurring since January 1, 1994.%"* Moreover, each time AT&T has increased its
basic rate, MCI and Sprint bave quickly thereafier matched the increase.?’ In addition,

ision Pace U

Re
Notice of Proposed

Dom

& pncerning Rates fo mpinant Carmriers
, CC Docket Nos. 87-313, 93-197, Further
Rulemaking, 10 FCC Rcd 7854, 7858 (1995).

17 See AT&T June 30, 1995 Reply Comments, Haring, Rohlfs and Shooshan Attachment
at Table 1.

3 Sprint November 12, 1993 Comments at 8-9; TRA November 12, 1993 Comments at
8-10; WilTel November 12, 1993 Comments at 8-10; Joint Bell Companies June 9,
1995 Comments at 8; TEG June 9, 1995 Comments at 6.

4 This percentage was calculated by comparing total bills paid by cach of 60 customer
profiles contained in the Joint Bell Companies June 9, 1995 Comments, Attachment
B, Reply Affidavit of Paut W. MacAvoy, Appendix B at 6-8, 10-12, under January 1,
1991 basic schedule rates and July 6, 1995 basic schedule rates.

¥ Joint Bell Companies June 9, 1995 Comments, Attachment D, Reply Affidavit of
Jerry A. Hausman at Figure 1; see also TFG June 9, 1995 Comments at 6.
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studies in the record, including one submitted on behalf of AT&T, suggest that, if price cap
regulation is removed for Basket | services, basic residential rates will rise even further.?'*

82. ATXT maintains that Jock-step increases in basic residential rates occur
because these rates are below cost for low-volume users (i.g,, those customers who spend
between zero and $3.00 per montb in long-distance calls).?’” We believe that, to the extent
price caps have kept basic schedule rates below cost, an increase in basic schodule rates is
not inconsistent with finding that AT&T lacks the power to comtrol price. In addition, we
are not persuaded by the Joint Bell Companies’ argument that AT&T has individual market
powerbasedond\cfm(halAT&'l"sAPllmremunedclmtothePCloverafour-yw
period.  As the Joint Bell Companies concede, each time that AT&T raised its basic rates,
MCI and Sprint quickly matched the increase. Thus, to the extent that prices would rise if
the Basket 1 price cap were removed, this is not evideace of AT&T’s individual market
powet, but perhaps of tacit price coordination. In addition, we note thai the Basket 1 APL
has been below the PCI by at least one perceatage point for approximately 12 of the 14
months since August 1994.”* Further, beginning in early 1995, the Basket 1 API began to
drop steadily below the PCI, and that the AP is curreatly 6.2 percent below the PC1.3"* To
the extent this trend continues, this would appear to undercut the Joint Bell Companies’
argument. Similarly, Dean MacAvoy's argument that AT&T has raised basic rates between
1991 and 1994 and thas such price increases lead to the increase in the value of AT&T,
MCI, mdSpnntnocklsnotewdencelthT&Tponﬁmumhwnlmukupower At
most, it suggests that there may be tacit price coordination among AT&T, MCT and Sprint.

83. Weﬁndlhnlhecv:deneemthemdueonﬂiﬂmgmdumlusweumme
issuc of tacit price coordination among AT&T, MCI, and Sprint with respect to basic
schedule rates or residential rates in general. For example, as noted, certain evidence shows
dmmclockmpmaummaybeduemthefumnpmeapshvchptbamscheduk
rates below cost, andﬂmmypnceladeﬁhlpbyAT&Tuafunmonofthewnent
asymmetric regulatory scheme.™ To the extent, however, that tacit price coordination may

T See, £.g., AT&T April 24, 1995 Ex Pante Filing, Attachment G, Affidavit of B.
Douglas Bemheim and Robert D. Willig at 139,

U AT&T April 24, 1995 Ex Parte Filing at 51.

#* Based on information contained in AT&T tariff transmittals filed since August 1994,

% Se¢ AT&T Transmittal No. 9169, dated October 11, 1995, Letter from Mary
Peterson, Administrator - Rates and Tariffs, AT&TCo:p to Secretary, Fedenal
Communications Commission, Attachment A, at 2.

0 AT&T April 24,1995 Ex Pane Filing, Attachment G, Affidavit of B. Douglas
Bembeim and Robert D. Willig at 137-140; see also CSE June 9, 1995 Comments
ats.
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be occurring, the Commission would view this as a matter of serious concern. We believe,
however, that this problem, to the extent it may exist, is a problem generic to the
imerexchange industry and oot specific 10 AT&T. We thus believe these concerns are better
addressed by removing reguiatory requirements that may facilitate such conduct, such as the
longer advance notice period currently applicable only to AT&T, and by addressing the
potential issues raised by these concerns in the coatext of the proceeding we intend to initiate
to examine the interstate, domestic, interexchange market as a whole. Because they refate to
the industry as a whole, these issues do not preclude our concluding that AT&T lacks the
power to raise residential prices unilaterally above competitive levels. Thus, the evidence
regarding residential pricing supports our finding that AT&T lacks market power.

84.  Finally, we recognize that increases in AT&T's basic residential rates may
occur.® While not relevant to our determination of whether AT&T meets our definition of
non-dominance, we note that AT&T has voluntarily committed to institute two optional
calling plans designed to mitigate the impact of such rate increases.™ Under the plan for
low-income customers, AT&T will offer for three years a calling plan that allows low-
income residential customers 10 place ooe hour of interstate direct dial service at a rate
frozen a1 15 percent below curment basic schedule rates.™ These customers also may earoll
in AT&T's other discount programs.™ Qualification criteria for customers on this plan will
be those established by state public utility commissions for implementing the Commission's
Lifeline and Link-up programs.” AT&T will extend this offer t0 customers who participate
in the state aid program used to determine qualification in the Lifeline or Link-up in that

2 We note, however, that simply because basic schedule rates may fise in a competitive
market does not mean that they will be unreasonable under Section 201 of the
Communications Act.

2 AT&T September 21, 1995 Ex Pante Letter, at 2-3.

»d at2.

(i R

™ 1d, mmmswmmm-wpmms.gw

Mhﬂmm&m DeClsmlMOIdﬂ 51 Fedmﬂﬂ

(l986), u'h |
s ftablis] oint Boj choﬂ and Order, 2 FCC
Rcd 2953 (1987) S_@ ﬂsg IAD 1995 Long Dlstance erku Share Report at 48-76.
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state, {0 areas in a state not currently covered by an approved Lifeline or Link-up plan.?
This plan should ameliorate any potential "rate shock® for low-income customers.

85.  AT&T also has voluntarily committed to offer an optional plan that would be
targeted to serve low-volume residential customers but that will be available to all. ™ AT&T
will offer for three years an interstate direct dial service for low-volume residential
consumers that allows them to purchase calling at guaranteed rates. For the first year,
callers will pay $3.00 per month for the initial 20 minutes at any time during the day, and
calling in excess of the first 20 minutes will be priced on a postalized basis at the rate of
$0.25 per minute for peak (Day period) calling and $0.15 per minute for off-peak (Evening
and Night/Weckend period) calling.™ During the second year, the service will be priced at
$3.00 for the initial 20 minute period and no higher than $0.27 per minute for peak and
$0.16 per minute for off-peak overtime calling. During the third year, the service will be
priced no higher than $3.25 for the initial 20 minute period and no higher than $0.27 per
minute for peak calling and $0.16 per minute for off-peak overtime calling.®® AT&T will
aotify its customers of the availability of these plans through a bill message every third
month whea their usage in that month is below $10.™ In sddition, AT&T will develop a
consumer outreach program that will include, among other things, the following: (i) AT&T
will implement a national and local public information program notifying the public of the
availability of these offers; (ii) AT&T will inform the consumer advocates participating on
the AT&T Consumer Panel and other national and local consumer groups of the availability
ofthueoﬁm;(xﬂ)AT&Twiﬂminmwmambewﬁvuwmepmvisimsof
these offers and insure their understanding of the application of these offers 10 a customer’s
particular calling patiern.™

% AT&T September 21, 1995 Ex Pane Letter at 2. Customers in those areas may
mmﬂinthisoffubydanonmnﬁngtheirpuﬁcipuioninthtmﬁdpmgnm, The
State of Delaware currently does not participate in either Lifeline or Link-up.
Therefore, AT&T will qualify Delaware customers for this offer based on their
participation in 2 public assistance program identified in consultation with the
Delaware Public Utility Commission. [d,

i,

=Id,

™ d

0 Id, at 2.

2 Id.. as clarified by AT&T October 5, 1995 BEx Parte Lester at 1; sce also Wallman
October 4, 1995 Letter at 1-2.
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86. ATA&T further has committed to file changes to its average residential
interstate direct dial services on not less than five business days’ notice, if those changes:
(1) increase rates more than 20 percent in a single year for customers making greater than
$2.50 in calls per month; or (2) increase the average monthly charges more than $.50 per
month in a single year for customers making less than $2.50 in calls per month.™ This
determination will be made on the basis of average per minute charges separately for the
Day, Evening and Night/Weekend time periods and determining the impact on customers of
the proposed change by comparing the existing and proposed price over all minutes of use
levels.®® Such tariff transmittals will be clearly idemificd as affecting the provisions of this
commitment.® While we believe the risk of losing significant market share to its
competitors will effectively deter AT&T from proposing such rate changes, we note that the
Commission has authority to defer the effective date of such changes for the maximum
statutory period of 120 days and to suspend the charges for the full five-month period in
order to conduct a full investigation if AT&T were to propose such increases. In addition,
AT&T has committed to offer for a period of three years an interstate optional calling plan
that will provide residential consumers a postalized rate of no more than $0.35 per minute
for peak calling and $0.21 per minute for off-peak.™

87.  With respect 1o these plans, AT&T states that, in the event of significant
change in the structure of the interexchange industry including a sigaificant reprice or
restructure of access rates, AT&T may file tariff changes to these plans on not less than five
business days’ notice.™ We note that, in considering the effects of such changes on AT&T's

B AT&T September 21, 1995 Bx Pagte Letter at 2-3, as clarified by AT&T October 5,
1995 Ex Pane Letter at 1; sec alsp Wallman October 4, 1995 Letter at 2-3. The 20
percent and $0.50 commitments will apply on a cumulative basis in a calendar year.
AT&T October 5, 1995 Ex Pante Letter at 1.

B3 AT&T September 21, 1995 Ex Pane Letter at 3. AT&T will calculate a separate
weighted average of rates for all mileage bands (weighted by the relative number of
minutes for each mileage band) for the Day time period, the Evening time period, and
the Night/Weekend time period. AT&T will calculate the impact of a rate change on
2 one-minute-per-month Day caller, a two-minute-per-month Day caller, a three-
minute-per-month Day catler, etc., and will perform similar caiculations for a
hypothetical caller who calied only during the Evening hours and a hypothetical caller
who called only during the Night/Weekend hours. AT&T October S, 1995 Ex Pane
Letter at 1; so¢ also Wallman October 4, 1995 Letter at 2-3.

B4 AT&T September 21, 1995 Ex Paste Letter at 3.

mu

™ jd. at 3. Such tariff transmittals will be clearly identified as affecting the provisions
of this commitment. [d.
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commitment to the postalized rate, we will take into account the fact that $0.35 per minute
for peak calling and $0.21 per minute for off-peak are greater than the current basic schedule
rates. AT&T further states that this commitment does not apply to services provided via
access service obtained from a new entrant to a local access market, unless those access rates
arc comparable to thosc charged by the incumbent local exchange access provider. >’

(2)  Business and 800 Services
(a)  Discussion

88.  AT&T incorporated its pleadings from the Jnterexchange Competition
proceeding into its motion requesting reclassification as a non-dominant carrier.™  As noted
above, the Commission in the Inierexchange Competition proceeding found that business
services (except analog private line) and 800 sezvices (except for 800 directory assistance)
bad become *substantially competitive” and, accordingly, streamlined its regulation of those
AT&T services.™ In Janvary 1995, the Commission issued an order that streamlined the
regulation of AT&T's commercial services for smafl business customers after finding that
AT&T lacked market power with respect to these services.?®

89.  After reviewing the record established in the Interexchagge Competition
proceeding and our orders where we found business services to be substantially competitive,
we find that the facts that supported our finding of substantial competition also support a
finding that AT&T lacks market power with respect to these streamlined services.®*' In

il %
B AT&T Motion at 14 n.43.

™ Fimt Interexchange Competition Order, 6 FCC Red at 5881-82, 5887, 5911; Second
Inerexchange Competition Order, 8 FCC Red at 3665, 3671.

"0 1995 AT&T Price Cap Order, 10 FCC Red at 3014-20,

¥ In concluding that business services had become substantially competitive, the
Commission relied on its finding that the business services marketplace is
characterized by substantial demand and supply elasticities that limit AT&T"s ability
to control price of business services, on AT&T's pricing of business services under
price cap regulation, and on AT&T s market share in business services. First
it , 6 FCC Rcd at 5887-89. The Commission also
relied on its findings that AT&T does not enjoy overall cost advantages over its
competitors, nor advantages due to AT&T's size and resources that are so great as to
preclude the effective functioning of the business services market. Id, at 5890-92.
The Commission found that 300 services had become substantially competitive based
(continued. ..)
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addition, we note that, in the 1995 AT&T Price Cap Order, we specifically found that

AT&T lacks marker power with respect o commercial services for small businesses.>?
(3)  Operator Services and Calling Cards
(a) Pleadings

90.  ATAT assens that effective competition exists for all services which comprise
the interstate, domestic, interexchange market, andmnmeeviducfinthem_omz’wnl.:_
regard to operator services justifies classifying AT&T as a non-dominant carrier.”® Citing
numerous technological, marketplace, legal and regulaxory factors, AT"t‘}' asfens that
*[e]very aspect of service in this segment is subject to vigorous competition, and that
AT&T's market share of calling card services fell from over 75 percent in 1986 to about 64
percent in 1994.% AT&T further asserts that with respect 10 operator-handled call:’,
competition reduced AT&T's share by nearly 10 percent from 1993 through 1994.

91. Several commenters dispute AT&T's assertions and contend that AT&T
remains dominant in the operator services market segment.* Mcomm:‘e‘,rsauuetha
AT&T retains a significant majority of the operator services market segmeat, that AT&-T
haspmpﬁmrycaﬂingaﬂnndbiﬂhgmdwﬂeaionum;m;mtwnhlm{mm
it with an unfair competitive advantage, and that any change in AT&Ts dominant carrier

1 _continued) ) -
on the introduction of 800 number portability. Second Interexchange Competition
Order, 8 FCC Rcd at 3665.

2 1d, at 3027.

3 AT&T Motion at 12, 13.

W AT&T April 24, 1995 Ex Pane Filing at 27.
i

46 CNS November 12, 1993 Comments at 9-10; PhoneTel November 12, 1993
Comments st 2, 10; Sprint June 30, 1995 Reply Comments at 2, 4; MCT June 9, 1995
Comments at 1-2, 11; CompTel June 9, 1995 Comments at 14; Oncor Junc 9, 1995
Comments at 1; MCI November 12, 1993 Commeants at 8, n.17.

¥ CONS November 12, 1993 Comments at 9-10; PhoneTel November 12, 1993
Comments at 9.

# CNS November 12, 1993 Comments at 10-15, 13 n.13; MCI Jupe 9, 1995 Comments
{continued...)
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status should be deferred pending resolution of other relevant regulatory proceedings.?
More specifically, CNS cites its previous argument from the 1991 iti
proceeding that AT&T retains as much as 90 percent of interexchange operator services.
Otber commenters suggest other market share estimates of 64 percent™ and 65 percent or
more.®? PhoneTel also argues that as of November 1993, no studies indicate a significant
reduction of AT&T’s market dominance.>*

92.  These and other commenters argue that AT&T bas exploited its market
dominance by introducing proprietary card issuer identifier (CIID) calling cards and has
persuaded millions of AT&T and LBC calling card holders to shift to CIID cards.®* Oncor

(. .continued) ‘
at 11; CompTel June 9, 1995 Comments at 2, 13-14; Oncor June 9, 1995 Comments
at 3; MCI November 12, 1993 Comments at § n.17.

3 phoneTel November 12, 1993 Comments at 9-10; Sprint June 30, 1995 Reply
Comments at 3; MCT June 9, 1995 Comments at 12; MCI November 12, 1993
Comments at 9.

3 CNS November 12, 1993 Comments at 9-10 (citing First Interexchange Competition
Onder, 6 FCC Red at 5906). Sec also PhoneTel November 12, 1993 Comments at 9.

B CompTel June 9, 1995 Comments at 13,
2 Oncor June 9, 1995 Comments at 2.
% phoneTel November 12, 1993 Comments at 9.

3414, at 6; sec glso CNS November 12, 1993 Comments at 12; Oncor June 9, 1995
Comments at 2-3; CompTel June 9, 1995 Comments at 2, 13-14. *Proprictary”
calling cards are calling cards that can be validated only by the carrier issuing the
card or by other carriers the card issuer specifically allows 10 access validation and
billing information. Billed Party Preference for 0+ Interl ATA Calls, Report and
Order and Request for Supplemental Comment, 7 FCC Red 7714, 7715 (1992) (BPP

. The card issuer identifier format (CTID format) is a format for the
numbering of cailing cards developed by Bell Communications Research Inc.
(Belicore). The CHD format, which is available only to card-issuing interexchange
carriers, utilizes 2 six-digit card issuer identification number assigned by Bellcore,
plus a four-digit account number and a four-digit PIN number assigned by the card
issuer. The six-digit CIID number allows other carriers o identify the interexchange
carrier that issued the card. The CIID format was developed to enable all
interexchange carriers to issue fourteen-digit calling cards in a format which the
BOCs could recognize and validate for intral ATA 0+ calls. Id. at 7715 n.6.

(continued...)
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i i i fien react to the market pressures
Jaims that it and other non-dominant competitors musi ORic: L pr
f:mt:d by AT&T's CIID cards in ways, such as by increasing rates, that mu‘lt in increased
dominance by AT&T.™ MCI claims that ATET's CTID cards have enabled it to coerce
premise owners into presubscribing their payphones 0 AT&T because A'l‘:ﬁ'll'n:n vahdnteof dae

i calling cards while competi rs cannot validate the millions

ﬂnlffry.ﬁs ;‘;:s.”‘ Oncor notes that AT&T curmntly. is th:_’ presubscribed long-mm
sisunce carrier for 65 percent or more of public phone locations. CNS and othesres r:.w
MAT&Tmused.ndmpedﬁveqnipgurdmwtqhamAmT&T”. e
providers (OSPs) for which the Commission formally admomshed' s -LECs o mnhet
arguuMAT&Thnbﬂﬁngnndwﬂemmwtswnhmdemm i
often unavailable, or are available at less favorable terms, to other interexchange carmers.

i issi AT&T's motion, it must
03.  Sprint argues that, before the Commission grants AT !
remove the remaining basriers to entry to operator services.™ Sprint suggests that this

34 continued)

i i i 1, 29 percent of the industry’s

The LECs issue non-proprictary calling cards. In 199 . t
aningwdminmuofusewmbnhdwthem-pmpnmrywpmnmgu:ds,
where all customers are to AT&T. ATRT's proprietary CIID cards
represented approximately 35 percent of the market in 1991. .AT&.T Sepwmber' 8.,
l%nmkﬂerfmnChulcsL.Wud,G?vcmmﬁu. -Affairs .Dnmctor,dehlmz
AT&T's advantage in securing payphone subscribers atiscs from the fact that AT
can validate 0+ ullsﬁmaﬂl.BCaxdsandallAT&TC!mwds(over_GOpucem
of all calling cards), while competitors can only vﬂﬁﬂeL?desmmuxown
cards. AT&Tanthuswwpaypboneowmtmua.ncomplewgg‘tum
percentage of 0+ calls, from which the payphone owner receives 8 commission, than
can its competitors.

5 Oncor June 9, 1995 Comments at 3.

26 MCT June 9, 1995 Comments at 11.

1 Oncor June 9, 1995 Comments at 2.

Comments at 13-14 (citing Letter from Donna Searcy,
e e eaden) 1 Communications pdd Commission, to Robert E. Allen, AT&T, 7 FCC
Red 7529,, 7530 (1992) (Admonishment Letter)); PhoneTel November 12, 1993
Comments at 6, 8; Oncor June 9, 1995 Comments at 3.

% CNS November 12, 1993 Comments at 16.

0 Sprint June 9, 1995 Comments at 1.
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objective can be accomplished by adopting a billed party preference system.® CNS and
Oncor, however, assent that adoption of bilied party prefereace would further strengthen
AT&T's already dominant position.* PhoneTel, Sprint, and MCT argue that any change in
AT&T's dominant carricr status in the operator services market segment should await
resolution of the billed party preference proceeding.™

94.  ATAT disputes the assertions that AT&T's proprictary cailing cards and
billing and collection arrangements provide it with an unfair competitive advantage. It ”
mmmcmmfwmmmmnypmmwmrfh@m.
AT&Tmmmmmmpmmmmmmmmm‘m
long-distance today with numerous customer choices for all services.” AT&T maintains that
mmmmm,wnummmmwm,.mmfmm
by technological advances, marketpiace forces, and regulatory and legal actions. ™ In
particular, AT&T notes that the Commission has adopied measures so that callers may use

% Id, Sprint June 30, 1995 Reply Comments at 3; sgmgMCllune?. 1995
Comments at 11-12 (arguing that a billed party preference system will reduce
AT&T's market power in the 0+ payphones).

%2 CNS November 12, 1993 Comments at 17-22; Oncor June 9, 1995 Comments at 3.
CNS claims that billed party preference likely would force out of the OSP market
mosewmpnhmfompﬁmrﬂymmmmin@mu%h
often do not offer substantial "1 +° services or calling cards and therefore — unlike
AT&T,MClmdSpﬁm—wmldnolbenblemmlyonmemenchedhueofexisﬁng
presubscribed "1+° customers to presubscribe to their "0+ services. CNS also
contends that the cost of purchasing billing name and address information from the
LECs and the cost of rendering its own bills, likely would exceed revenues which
would be received by an OSP for the services rendered an individual user. CNS
November 12, 1993 Commeats at 17-22. Oncor claims that billed party preference
would be so prohibitively expensive for smaller competitors to implement that it
would destroy the “0+* market. Oncor June 9, 1995 Comments at 3.

% phoneTel November 12, 1993 Comments at 9-10; Sprint June 30, 1995 Reply
Comments at 3; MCI June 9, 1995 Comments at 12; MCI November 12, 1993

Comments at 9.
# AT&T December 3, 1993 Reply Comments at 20.

% 14, a1 21 (citing BPP Phase One Order, 7 FCC Red at 7719).

2 AT&T June 30, 1995 Reply Comments at 10; AT&T April 24, 1995 Ex Parte Filing
at 19-20.

" AT&T April 24, 1995 Ex Panic Filing a1 28.
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access codes to reach the carrier of their choice for operator service calls, regardless of the
carrier to which the phonce is presubscribed. ™ In addition, AT&T asserts that the
Commission now requires that all interexchange carriers be given the same access to billing
and validation data for LEC calling cards as is provided 1o AT&T.*

(b)  Discussion

95. There is evidence in the record that AT&T's operator services face increasing
competition from other OSPs and from providers of prepaid calling cards, and that AT&T's
market share of operator services has declined significantly in recent years. The record also
shows that AT&T s proprictary calling card may have given AT&T an advantage in
obtaining payphone presubscriptions, but that AT&T’s share of calling card minutes has not
differed significantly from its share of tota] interstate minutes.™ We conclude, based on this
record, that AT&T's competitive position in the provision of calling card and other operator
services does not create market power in the overall interstate, domestic, interexchange
telecommunications market.

96.  The commenters argue at Jength that AT&T s use of the proprietary CHID card
gives it unfair competitive advantages.” We previously have found, bowever, that there are
benefits associated with the use of proprietary cards, such as promoting the "important public
interest of. . . consumer choice in the presubscription eavironment. **™ Pursuant to
requirements adopted in Phase 1 of the Billed Party Prefercnce proceeding, ATAT today "no
longer marketfs) its proprictary cards using 2 0+ message” to gain a competitive advantage

14 at 29 n.73.
* id, at 28-29.

™ AT&T September 6, 1995 ex parte submission from Charles L. Ward, Government

T PhoneTel November 12, 1993 Comments at 6; CNS November 12, 1993 Comments
at 12; Oncor June 9, 1995 Comments at 2-3; CompTel June 9, 1995 Comments at 2,
13-14.

7 BPP Phase One Order, 7 FCC Red at 7719. We found that *[clonsumers who want
to use O+ access without ever baving to concern themselves with learning access
codes. . . may choose to carry a nonproprietary card. . . . In contrast, consumers
who have a strong preference for an IXC may currently choose to carry that IXC's
proprictary card. . . . Finally, consumers may choose to carry two or more calling
cards. . . 30 as to maximize their range of choice as to dialing sequence and IXC
carrier at all locations.” Id, at 7723,
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with public phone presubscriptions.™ We also note that the record in & related proceeding
showsnrfw by 1992 MCI and Sprint, together, had issued over 32 million proprietary
cards.

97.  We disagree with tbe arguments of Sprint, MCI, and PhoneTel that the
C?mmissioo should defer consideration of AT&T's status as a dominant carrier until the
?Mhm_mnmpmdm;k resolved. The Commission recently sought comment
mmwmammwmmmmemmmmospm
provide rate branding to callers from public phones, and that it shoukd establish benchmarks
for OSP rates as an altemative to implementing billed party preference.” The
reclassification of AT&T as a non-dominant carrier would not affect the Commission’s
abﬂhymcouﬁdctlndruolvethmeandabermmndingisminthe i
mimm,dockd,mrwwwitﬁmiﬂhemm' available to the Commission in that
p .

98.  With regard to CNS’s argumen that AT&T has negotiated advantageous
mgm:n:’wmzmwkhm:twmoﬁmmvﬁhbhnﬁ:mmsm
, we note third-party billing and collection are so
mgubwdundermmlu."‘Mmmosp,wuhudmm.m?‘me:m,AT:;‘“mu' y
mmbotwﬂmwhchhmdﬁdm:mmcﬁngmitsbmhgmdcdbcﬁmﬁwﬁou,
or performing that work in-house. Having the option of doing its own billing and coflection
undersiandably gives AT&T some in pegotiating favorable contracts with LECs.
Mzﬁ@w,mﬁmﬂ«@hhwﬂnmmopdmdmmwmm
mﬁmupglaﬁngbummhnﬂcthebiﬂinguﬁwlbeﬁmfcrwmbimdopeuwr

sefvices operations,

) 99. Finally, we note that the Cowmission has closely monitored operator services
mmym,mduzpmmqpmbkmsdmwehveobmwdin&ismﬂuwhve
not involved AT&T.™ Rather, it appears that, to the extent this market is oot performing
efficiently, this is due to OSPs that charge extremely high rates to unknowing payphone

* AT&T June 30, 1995 Reply at 15.

™ BPP Phage One Onder, 7 FCC Red & 7717,

™ Public Notice, 10 FCC Red 5022 (rel. March 13, 1995).

™ ices, CC Docket No. 85-88, Report and

Order, 102 FCC 24 1150 (1986).
Report Pursuani lephone Op or Consume;

7 See genenlly Report, ezl
g, Federsi Communications Commission ar 12-33
(rel. November 13, 1992) (reporting results of third review of OSPs and aggregators).
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customers.™ We pote that the Commission is moving aggressively 10 address these
problems. For example, the Commission recently issued an order to show cause against an
OSP that was the subject of sumerous complaints, and we are currently investigating other
carriers, none of which is AT&T.”” More generally, the Commission, in the Bilied Party
Preference proceeding, will be considering various ways (¢ prevent payphone customers from
unknowingly being charged unanticipated rates. Moreover, to the extent that there are
problerus in this market segment, they do not appear attributable to AT&T.

(4)  Analog Private Line and 800 Directory Assistance
(2) Pleadings

100. AT&T claims that, upon implemeatation of sumber portability, the
Commission found that 800 services were subject to substantial competition and accordingly
streamlined the regulation of those services.™ In response, commenters point out that
AT&T retains its monopoly position in the 800 directory assistance market, and they assen
that the Commission itself acknowledges as much.® AT&T has not specifically addressed
the issue of 800 directory assistance in any of its pleadings.

101.  With respect to analog private line service, TRA assersts that within & twelve
month period culminating a few mouths after the Commission adopted further streamlined
regulation of AT&T's business services, AT&T proposed a series of dramatic increases in its
rates for analog private line service, which inflated some charges by as much as 500
percent.™ TRA further asserts that despite opposition from & sumber of its largest
customers, AT&T repeatedly declined to moderate these rate increases.™ Finally, TRA
notes that AT&T recently imposed a variety of new rate increases op analog privaie line
service that bring the total rate increases 1o almost 1000 percent. IDCMA asserts that

™ See, £.E.. id. at 26 ("many of the OSPs that reported the highest incidence of
complaints handled very smail volumes of traffic”).

™ Oneraton C.. DA 95-982 (rel,
Apr. 27, 1

™ AT&T Moion at 13 (citing Second Interexchange Competition Qrder, 8 FCC Red at
3671).

3 Comptel November 12, 1993 Comments at 6 (citing Second Intercxchange
Competition Oxder, 8 FCC Rod at 3669); see also MCI November 12, 1993
Comments a1 6.

™ TRA November 12, 1993 Comments at 9-10.
il '
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AT&T’s share of private line service market segment by thc end of 1994 was 72 percent,
dwarfing the ten percent share of AT&T's nearest competitor.™ IDCMA further asserts that
the HHI for this service is a high 5320 and that this demonstrates that the segment is highly

concentrated. ”
(b)  Discussion

102. The Commission recently declined to streamline its regulation of AT&T's
amalog private line and 800 directory assistance services.”™ In the Second Interexchange
cwﬁmv‘fm.mcmmmmmhﬁommemicgbmux
of the implementation of 800 number portability, but declined to streamline mgulamn of 800
directory assistance because that service would not be affected by number portability and
therefore would continue to be 2 monopoly service provided by AT&T. ™ We expressed -
concen that elimination of price cap restraints for this service would lead to higher prices.

103. WhhxweawBOOdhworymimncemviee.AT&Thupmw@no
evidmeewuunmwchngemrviewdmAT&Tminsﬂn_nhiﬁty.wmolpnmfot
thiuewiceoffeﬁng,sinceitmnenﬂyisthewlepmvidaofmu_m. r'ievmhe'less,w(e
donmfomeenﬁgniﬁam&nguth!AT&Twﬂlnisembsnnmﬂyﬂnpnce'ofm’sm
wthedmimunofemmmmsbouldtheCommisﬁmchchmAT&Tnon—domm_xythe
overall long-distance market. meﬁahwhﬁum:dumpmqupmuve
directory assistance services, and such new entry would act to restrain any exercise of market
power by AT&T.™ In addition, we note that, in 1994, AT&T's revenues from 800
directory assistance service represenied a mere .07 percent (0.0007) of AT&T's total

. ™ IDCMA June 9, 1995 Comments at 6.

il ' N

™ 1995 AT&T Price Ordder, 10 FCC Red at 3023,

* Second Interexchange Competition Order, 8 FCC Red at 3671.
»1d,

¥ See, £.2.. Petition of the Southern New England Telephone Company for Declaratory
Ruling, DA No. 95-1062 (filed May 8, 1995).
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revenues for that year.™ This amount is so small and insignificant, compared with AT&T"s
total revenue, as to be de minimis.

104.  With respect t0 analog private line service, the Commission in its 1995 ATAT
Price Cap Order declined to remove analog private line services from price caps based on
our finding four years earlier that eliminating price cap restraints could lead to higher prices
for these services, while adequate substitutes were not available to all users of anaiog private
line services.™ The Commission, however, noted that analog private line services are being
used less frequently as analog private line customers are migrating to digital and virtual
private line services,?”

105. WhilcwemcognizethalAT&Tmayhavethcabiﬁtytoniscmepriceof
analog private line service above competitive levels, the use of this andlog service is
declining with the advent of pew digital technology and, hence, AT&T's position is unlikely
to continue for a sustained period of time. We belicve that the analog private line service
segment, like 800 directory assistance service, is so small and insignificant relative 10 the
overall interstate, domestic, interexchange market (accounting for only .02 percent (0.0002)
of AT&T's total imerstate revenues) as 1o be de minimis. ™ More specifically, we conclude
thatthemoordwﬂlno(supponnﬁndingthatheabmceofclosesubsﬁmmforthﬁetwo
discrete services demonstrates that AT&T possesses market power in the interstate, domestic,
interexchange market.

106.  Finally, we note that, for a period of three years, AT&T has voluntarily
committed, with respect to 800 directory assistance service and its interstate analog private
line service, to limit any price increases for these services to a maximum increase in any

™ In a letter, dated June 22, 1995, from M.F. Del Casino, Administrator, Rates and
Tariff, to William F. Caton, Acting Secretary, Federal Communications Commission,
AT&T reported its revenues for 800 directory assistance services as $24 million for
1994. AT&T June 22, 1995 Letter (AT&T price cap filing adjusting price cap
indimloleﬂeachangesinwcuscom). This is approximately .07 percent of the
$37 bilfion reported as AT&Ts toll revenues for 1994. IAD 1995 Long Distance

Market Share Report.
™ 1995 AT&T Price Cap Order, 10 FCC Red at 3023 (citing Firg Imerexchange

Competition Ordey, 6 FCC Red at 5895),
mmmm.xomcmnm4: i jti

Qrder, 6 FCC Red at 5893; Pri i , CC Docket

No. 92-134, Report, 8 FCC Red 5165, 5170 (1993).

™ In AT&T's June 22, 1995 Letter, AT&T reported its revenues for analog private line
services as $8.2 million for 1994.
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year of no more than the increase in the consumer price index.™ AT&T also bas voluntarily
committed, for a period of three years, to file such tariff changes increasing the prices for
these services on not less than five business days’ notice, and to identify clearly such tanff
transmittals as affecting the provisions of this commitment.™ We belicve that these
commitments effectively address any concerns raised with respect to AT&T's provision of
800 directory assistance and analog private line services.

(5)  Service 1o Alaska and Hawaii

(a) Pleadings

107. The State of Alaska (Alasks) contends that AT&T should remain classified as
dominant in the provision of interstate, domestic, interexchange service to and from Alaska.
Alasks notes that the Commission has taken the position that there is one geographic marker
for interstate, domestic, interexchange telecommunications services.”™ Alaska argues that, if
AT&T is reclassified as 2 non-dominant carrier based on the nature of the market in the
Lower 48 states, the Commission will have to reverse its policy on the single geographic
market for telecommunications services, because AT&T retains market power and should
remain dominant in Alaska ®’ Alaska expresses concern that, given the unique requirements
of the Alaska market, any reduction in AT&T's obligation to serve could leave Alasika
without gervice or the benefits of rate integration.™ The Alaska PUC similarly urges the
Commission to maintain AT&T's obligations to provide service to Alaska on the same terms
and conditions as throughout the rest of the nation.™ The State of Hawaii (Hawaii)
maintaing that the effects of granting AT&T s motion on rae integration, geographic
averaging, and universal service have not been adequately addressed in the record.™ Hawaii
expresses concern about the effects on rate integration, because, according to Hawaii, AT&T

™ AT&T September 21, 1995 Ex Parte Letter at 2, as clarified by AT&T October 5,
1995 Ex Parte Letter at 3.

™ AT&T September 21 Ex Parie Letter at 2.
™ Alaska November 12, 1993 Comments at 1 n.2.

® Id. (citing Fourth Regort and Order, 94 FCC 2d at 573-76).

™ 14 a2, LBC Joint Commenters aisc ask the Commission to ensure that, even if
ATAT is reclassified as nos-dominant, it aot be allowed to discontinue service to
rural areas without another facilities-based carrier available. LEC Joint Commenters

June 9, 1995 Comments at 1-4.
™ Alasks PUC October 4, 1995 Ex Parte Letter at 1-2.
30 Hawaii December 3, 1993 Reply Comments at 5-18.
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previously has asserted that it is not required to offer certain services wo Hawaii at integrated
rates.* Hawaii claims that AT&T has also raised questions about the feasibility of
continuing to offer MTS and WATS at geographically averaged rates.’® Finally, Hawaii and
Alaska urge the Commission to ensure that the current tariff review procedures regarding
geographic deaveraging of rates are not altered if AT&T is classified as non-dominant.*®

108. ATA, the City of Anchorage (Anchorage), and GCJ raise issues related to the
merger of AT&T and Alascom. ATA and GCI contend that any declaration of non-dominant
status for AT&T should not be applied to AT&T/Alascom. ™ ATA argues that, without the
designation of a dominant carrier and its obligation 10 serve, many communities in Alaska
would be left without access to intrastate or interstate service.*® GCI also claims that, upon
AT&T's purchase of Alascom, AT&T/Alascom will have control over monopoly bottleneck
facilities in Bush, Alaska.>® Anchorage contends that the Alaska market is a duopoly, with
Alascom and GCI moving their rates in unison with little benefit to the consumer.>”

109. In response to the AT&T September 21, 1995 Ex Pang Letier and the AT&T
October 5, 1995 Ex Pang Letter, Alaska, Hawaii and LBC Joint Commenters express
concerns that AT&T's voluntary commitments do not ensure geographically averaged
rates.*® GCI asks the Commission to confirm that AT&T must comply with all requirements

¥ 14, at 9-10.
2 1d, at 12-13.

** Hawaii September 25, 1995 Ex Pane Letter at 2-3; Alaska October 4, 1995 Ex Pane
Letter at 1-2.

o ;\TA November 12, 1993 Comments at 1-2; GCI June 30, 1995 Reply Comments at

* i st 2.
3% GCI June 30, 1995 Reply Comments at 3.

" Anchorage November 12, 1993 Comments at 2. Anchorage claims that Alascom and
GC1 benefited from about $20 million dollars in access cost reductions for the 1993-
94 access tariff period, but passed on none of the savings to customers. [d.

¥* Hawaii September 25, 1995 Ex Paste Letter at 2-4; LEC Joint Commenters October
3, 1995 Ex Pane Letter at 2; Alaska October 4, 1995 Ex Panc Letter at 2; Hawaii
October §, l%SE;thenernl-z‘
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imPOwdmAmmmdAT&Tbymem_smm_QmImdmcum
orization Order ™

) Discussion

110. The Commission has long suwonedthepohcwsofgeognphncmeavmgmg
for intcrstate, domestic, interexchange services, "°andofmemtegnnonbetWeenthe
contiguous fony-dgmmmdvuimu noncontiguous U.S. fegions, including Ahshh
Hawaii, Puerto Rico and the U.S. Virgin Islands. ™! ‘We remain committed to these policies.

111, Wedono(behevethatwrtechsnﬁmonofAT&Tthlumourpohmes of

veraging established with
eographic and ratc integration. Our rate integration policy was
tgheinuoduc::mofmmwwchmhgymthemwhwmmumanmsmukamwn

Kathleen M.H.
3% GCI October 4, l%nmmﬁmkﬂyl. Shobert, to
Wallman, Clnef CommonCm'umlun FedullCommanhﬂonsCommmn

CCDockuNo 33 1376 Memm'andumOpmwn
and Order, 9 FCC Red 3023 (1994 )mmm.mh) adopting Joint Board
Funlkwommmdedbecmon 9PCClled2197 (1993)

< O1P
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J L -
File Nos W-P—C-7037 6520, OrderandAmhonuhon FCC No 95-334 (rel. Aug
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2-34; Interexchange Competition

w0 gee AT&T Price Cap Order, 4 FCC Rod at 313

NPRM, 5 FCC Red at 2646, 2649; AT&T Price Cap Reconsideration Order, 6 FCC
Red at 679.

.ﬂu, \Au .‘|l|.—\l\ oI v C3 l'n - e b2 - u—- D Non-
m Docket No. 16495, 35 pcczdwamw_m aftd
, 38 FCC24665(1972)mmn.Bmmdmn) nom.
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In the Domsat II order, the Commission concluded that the distance-insensitive nature of the
coﬂofmoscfaciﬁﬁespmvidedawuudwomicbasiswmppmtheime‘nﬂoninwthe
domestic rate pattern of communications services between noncontiguous points™? and the
forty-eight contiguous states.*™ The Domsat II order required any carrier that pmvxdad
domestic satellite service between the contiguous forty-cight states and various

U.S. states and lerritories to do so pursuant to a plan o integrate its rates and services.’™
The Commission also specifically required AT&T to offer such services.*

112. In the early 1980s, the Commission extended various competition-promoting
policies to noncontiguous points. For instance, the Commission extended its Competitive
Carmier policies to those points.** Shortly thereafter, the Commission commenced an inquiry
to evaluate its rate integration policy for noncontiguous points in light of its new competitive
policies.”” In 1985, the Commission terminated this inquiry with respect to Hawaii, Puerto
Rico, and the Virgin Islands.”* The Commission concluded, based on the comments
received on that notice of inquiry, "that existing rate integration policies and competition in

2 The Domsat I] order applied our rate integration policy to Alaska, Hawaii, and
Puerto Rico. The policy was later extended to cover the U.S. Virgin Islands.
Integration of Rates and Seyvices , 72 FCC 2d 715 (1979).

" pomsat II, 35 FCC 2d at 856-57.

¥ 14, at 857; see also Domsat II Reconsideration, 38 FCC 2d at 692-697; 1976
Integration of Rates and Services Order, 61FCC2d!l385390 Amlmm.nf_m

Opinion and Order, 94 FCC 24 235, 259-260 (1983) (obligating *GTE Sprint” to
integrate its Mainland-to-Hawaii rates).

% Domsat [, 35 FCC 2d at 858.

3¢ Sce Fourth Report and Order, 95 FCC 2d at 575-76.

a0d the Virgin Islands, CC Docket No. 83-1376, Notice omeposed Rulemahng 50
FR 41714 (Oct. 15, 1985).
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the provision of service to these three points are compatible."* The Commission noted,
however, that the comments on the notice of inquiry "offered no consensus concerning the
compatibility of rate integration and competitive policies in the Alaska interstate
telecommunications market.*™™ The Commission, therefore, established a Joint Board for a
recommendation on any changes necessary to harmonize rate integration and competition in
the Alaska interstate market.’

113. Between 1986 to 1992, the Joint Board on numerous occasions solicited
comments, data, and proposals regarding the Alaska interstate market structure.’? In these
orders inviting comments, the Commission reaffirmed the continuing obligation of AT&T o
maintain integrated rates for Alaska.’® In 1993, the Joint Board recommended that the
Commission adopt a new market structure.’™ As pant of its recommendations, the Joint
Board "recommended that AT&T be respoasible for providing Alasksn customers with
interstate MTS at the same integrated mate Jevels and under the same terms and conditions
available 10 other AT&T customers in the rest of the nation. "™ The Joint Board's rate
integration recommendation for interstate services to and from Alaska was not based on
AT&T's dominant classification, but rather on AT&T's existing ratz integration

* Id, at para. 10.
™ Id, at para. 13.

mmmmmmmm:mmm CC Docket No 83-176
Supplemental Order Inviting Comments, 4 FCC Rod 395 (1989) (Supplemental
Ordep).

“'SQW_QBH 4FCCRDdlI397 &:dnlmmmm

Puerio Rico/Virgin fslands, CC Docket No. 83-176, A Ak
Order Inviting Comments, 8 FCC Rod 3684, 3687-88 (1993); Market Structure
Order, 9 FCC Rod at 3023-24.

'™ Final Recommended Decision, 9 FCC Red 2197.
B qd. at 2204.
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obligations.”™ In its Market Structure Orsder, the Commission adopted the Joint Board’s
recommendations, including the recommendation to require AT&T to provide integrated rates
for interstate services to and from Alaska.”” Becanse AT&T's rate integration obligations
were not premised on its dominant carrier classification, we conclude that AT&T's
reclassification does not affect the continuing cffectiveness and validity of those orders.

114. In addition, even if those orders would uot continue to remain in effect, AT&T
has voluntarily committed to contioue to comply with the Commission’s orders regarding rate
integration,”™ and has committed to comply with all the obligations and conditions set forth
in the Alascom Authorization Order, the Market Structure Order, and the Final

»1d,
" Market Structure Order, 9 FCC Red at 3024-25.

™ AT&T September 21, 1995 Ex Parte Letter at 1; Wallman October 4, 1995 Letter at
1, Appendix A; AT&T October 5, 1995 Ex Pante Letter at 1.
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Recommended Decision.”™ Finally, AT&T has committed 1o file any tariff containing a
geographicaily deaveraged rate on five business days’ notice,

P AT&T September 21, Ex Pane Letter at 1, as clarified by AT&T October 5, 1995 Ex
Pansg Letter at 1; gee also Wallman October 4, 1995 Letter at 1. These conditions
include the following: (1) AT&T must provide MTS service between Alaska and the
Lower 48 (northbound and southbound), and between Alaska and Hawaii, at
integrated rates under the terms and conditions spplicable to AT&T"s provision of
servioes to the Lower 48. Final Recommended Decision, 9 FCC Red at 2204. (2)
Alascom must provide interexchange common carricr services under tariff offered on
a noo-discriminatory basis at rates that reflect the cost of service. [d, a1 2204-06.
Alascom's tariff would have separate rate schedules for locations subject 1o facilities
competition (non-Bush) snd for locations where Alascom has a facilities monopoly
(Bush). Id, (3) Alascom mus continue o provide interstate private line service upon
reasonable request under its existing federal tariffing and Section 214 obligations. Id.
at 2207, If AT&T provides interstate private line services to or from Alasks, it must
do 30 under the same rate structures, terms, and conditions that apply fo its provision
of private line services between other states. 1d. (4) The Joint Setvice asmangement
between ATAT and Alascom continues until Sanuary 1, 1996, when it terminates.
Market Structure Ordez, 9 FCC Red st 3032, (5) A four year transitios period began
on July 1, 1994 and will terminate on June 30, 1998. There are two phases in this
transition period, the first phasc began July 1, 1954 and the second will begin January
1, 1996. Id., 9 PFCC Recd a1 3025 n.15. (6) During the first phase of the market
structure transition, AT&T paid Alascom $75 million on July 1, 1994 and must pay
an additiona) $75 million by Jasuary 1, 1996 in order to reduce Alascom’s account
balances. 1d.; Fioal Recommendod Decision, 9 FCC Roed at 2214-16. (7) During the
second phase, lasting two-and-half years, AT&T is required to purchase a fixed
amount of common casrier service from Alascom, defined as & perceatage of a
bascline revenue Jevel. This obligation will decline 1o zero at the end of the second
phase. Masket Struchure Onder, 9 FCC Red at 3025-26; Einal Recommeded
Decision, 9 FCC Red at 2216, (8) AT&T must file with the Internal Reveaue Service
and the State of Alaska for rulings on whether the $150 million payment 10 Alaska is
taxable income to AT&T/Alascom. Markes Strucsure Order, 9 FCC Red at 3032.
(9) AT&T is free 10 build or lease facilitics subject to dominant casrier authorization
rules. Final Recommended Decision, 9 FCC Red at 2203. If AT&T chooses to build
facilities, then & must make its facilities available to other carriers nnder tariff. Id,
Alascom is governed by dominant carrier rules where it has a facilities monopoly,
namely, the Bush areas. Id, Alascom must build facilities in Bush areas to allow
provision of service to communities of 25 or more. Id,

M AT&T September 21, 1995 Ex Pane Letter at 2.
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115. We believe that our outstanding orders, together with AT&T"'s explicit
commitments, adequately address concerns that granting AT&T's motion will lead to the loss
of both rate integration for residents of Alaska, Hawaii and other focations and
geographically averaged rates. We remain committed to the policies of rate integration and
geographic averaging. At the same time, we recognize that these policies originally were
developed for an interstate, domestic, interexchange market that bears littie resemblance to
the current masket. Accondingly, we intend 10 examine in our upcoming review of this
market the implication of the changes in the interexchange market for our rate integration
and geographic averaging policies.

(6)  Other Services

(x)  Pleadings

116, A sumber of parties who resell AT&T services take issue with AT&T's
characterization of the long distance industry as competitive and with AT&T's claim that it
lacks market power.™ They claim that AT&T is uniquely positioned to engage in
anticompetitive bebavior that inhibits resale, and they allege a pattern of behavior by AT&AT
that is contrary (0 our policies promoting resale.’” They suggest that the Commissios adopt
a set of safeguards designed to ensure that, when AT&T implements tariff changes that may
adversely impact reseilers, resellers have adequate opportunity to review and challenge the
changes before the tariff goes into effect. ™

117.  Several commenters argue thas AT&T bas engaged in a pattern of
anticompetitive conduct specifically focused on the resale industry, and that such conduct
precludes a public interest finding supporting the deregulatory measure requested by

' See .8, TRA June 9, 1995 Comments at §; Affinity November 12 1993 Comments
at 39-42; A4 Hoc IXCs November 12, 1993 Comments at 2.

2 See, £.5., Ad Hoc IXCs November 12, 1993 Comments at 2; ETS November 12,
1993 Comments at 9-10; Affinity November 12, 1993 Comments at 7-23.

 See, ¢.8.. PSE/NEWS June 9, 1995 Comments at 1-2; TRA June 9, 1995 Comments
at 72-73; CNSUG November 12, 1993 Commeats at 1-2, 4-5; GE Exchange
November 12, 1993 Comments a1 3-4; IBM December 3, 1993 Reply Comments at
13-15.
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AT&T.™ For example, some commenters state that AT&T has refused or antempted to
refuse 10 permit the resale of certain Tariff 12 Options in violation of our resale policies. ™

118. A number of parties dispute whether AT&T truly lacks market power whea
dealing with rescliers. TRA contcads that AT&T, with its sixty percent market share and
non-dominant status, could engage in predatory pricing strategies, as well as other strategies,
such as making design changes that render competitors’ products incompatible with the
mma‘smmsym,maebyrﬁsh;ﬂ:mofwmmmddﬁvmgthemmnof
the market.™ TRA also expresses concern about the risk of tacit collusion among AT&T,
MCI, and Sprimt. TRA characterizes these carriers as *oligopolists” controlling 88 percent
of the interexchange market.™ TFG alleges that, because resellers need AT&T more than
AT&T needs the resellers, and because of AT&T’s large resources, AT&T can evade
Commmission policies, knowing that resellers have little choice but to accede to AT&T's
demands. ™ Affinity disputes AT&T's characterization of easy entry in the long distance
market through resale ™ ETS contends that the fact that the Commission bas had to
suspend, investigate and sometimes reject AT&T's tariff filings is evideace of AT&T's
anticompetitive bebavior and market power. ™

119. Sevenlmdlﬁ:exptesseoncemﬂmalbwingAT&Ttoﬁbnﬁffmisionson
onechy'smﬁcemaythtamdzwnﬁnuedvhbﬂityofdnmkmm. PSE and NEWS
mmwm‘%mm‘mmaﬂﬁmsmdmﬂiﬁmspmn
over any inconsistent language in a contract, AT&T can unilaterally modify or abrogate a

™ Ad Hoc IXCs November 12, 1993 Comments at 6-21; sec also Comptel November
12, 1993 Comments at 15; IDCMA June 9, 1995 Comments at 6; TFG June 9, 1995
Comments at 23-28; Affinity June 9, 1995 Comments at 7-23.

3 g g., Ad Hoc IXCs November 12, 1993 Comments at 10-11, 15; Affinity November
12, 1993 Comments at 16-22.

3 TRA June 9, 1995 Comments at 37. TRA adds that most of the "hundreds of
competitors” alluded to by AT&T are switchless resellers that constitute a two percent
share of the interstate interexchange market. TRA November 12, 1993 Comments at
7; see also ETS November 12, 1993 Commeunts at 7n.19.

37 TRA June 9, 1995 Comments at 35.
M TEG June 9, 1995 Comments at 28.
™ Affinity November 12, 1993 Comments at 30.

0 ETS November 12, 1993 Comments at 9; s¢¢ also TFG June 9, 1995 Comments at
17-18.
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reseller’s service arrangement at any time by filing an adverse tariff.>' PSE and NEWS
argue that, abseat 2 14-day notice period, such a revision would take effect with no
opportunity for affected customers, resellers, or Commission staff to block it.>? PSE and
ms_ﬁmmmdmudespiwmkm.mdmeimwiukvdofwmpeﬁﬁm
in the interstate marketplace, AT&T has repeatedly used the power of preemptive tariff filing
10 revise unilaterally or abrogate long-term deals to the disadvantage of resellers and even
AT&T's commercial customers.>**

120 .CNSUGdeECapiuIEmhmge contend that we should grant AT&T's
mmoﬂyﬁwemptufegmwgmdwpmmdmﬁm&mimﬁmofm
offgnngsonshonnotice."‘ They contend that we should require AT&T to: give advance
notice to customers of any tariff filing that materially alters negotiated agreements; gain the
conscptofallmchaﬁeaedwstowsbefommkingmchnﬁlin;,wiﬂ:mhﬁﬁnghdn:
effective on at least 14 days’ notice; treat any lack of such consent to a proposed tariff
changenpg’mﬁgigevideneeofhsunhvﬁum;dhwmynﬂeaedmmmhsm
consented, either to terminate its service armangement without fiability or to enforce the
pnchangedmm;andpmvidenmsombkpetbdofmembﬂkywpamkmvbemiguﬁm
if the customer chooses to terminate its service agreement. >

121.  The Ad Hoc Telecommunications Users Committee (Ad Hoc Committee
cmmzdsmnxuowingAT&Tmﬁhmiﬂmisiommmdingbn;(-wmm ‘
mng_emansonlusmlhhys'puhli:noticewwldviohtzthem‘spwvisionforpm-
effectiveness review of tariff revisions.* Ad Hoc Committee argues that, while the market
would eventually punish a company that makes a practice of breaching its contracts, such
corrections provide no timely relief for wronged parties, who require more than one day to
assure themselves that any tariff revisions accurately reflect the bargains struck with the

! PSE/NEWS June 9, 1995 Commeats at 6-7.
M2 ml at 7
*Id u 8.

34 CNSUG November 12, 1993 Comments at 1-2, 4-5; GE Exchange Novembe:
y y H r 12,
1993 Comments at 3-4; see also AP1 December 3, 1993 Reply Comments at 6-8.

* .

 Ad Hoc Committee June 9, 1995 Comments at 3; see alsg Ad Hoc Committee
Sepmur”.'l%'&mwul-d. Orher parties also support the retention
:f;lm);mﬁ:gsgmm ig,u,PSWNBWSJm% 1995 Comments
; TRA ) Comments at 5; Sprimt June 30, 1995 Comments :
TFG November 12, 1993Commen(sn4.m Reply "%
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carrier.*’ Therefore, Ad Hoc Committee argues, it is important for customers to have 14
days 1o review tariff revisions actually filed before they become effective.** TRA also
would retain the requirement that AT&T obtain prior approval under Section 214 of the Act
before discontinving service. >

122. Some commenters further propose that the Commission require AT&T to make
a special showing 10 support any tariff changes that will modify long-term contracts. IBM
suggests that any tariff that abrogates provisions of a long-term contract should be treated as
uarcasonable, unless ATAT showed thar "drastically changed circumstances™ had made the
contract terms inconsistent with the public interest.’® API would require AT&T (o justify
alterations of existing loug-term contracts by a “substantial cause® showing, and would make
any abrogation of an AT&T commitment not to modify its rates, terms and conditions per e
unlawful under Sections 201(b) and 205 of the Act.*!

123.  Several parties also state that the complaint process under Section 208 of the
Act fails to provide prompt and effective relief to resellers harmed by AT&T's practices.
TFG contends that the Commission does not bave the resources to address in a timely
manner the large sumber of complaints against AT&T.*® TFG adds that litigation is not 2
viable alternative to the tariff review process because of the high costs of litigation.’® PSE
and NEWS maintain that eaforcement proceedings are not adequate because such proceedings
have limited remedies, and that Section 208 complaints are far more resource-intensive than
the tariff review process.”™ TRA believes that granting AT&T's petition will nullify many
of the Commission’s mechanisms for enforcing the Act.*

! Ad Hoc Committee June 9, 1995 Comments at 4.

14 at 6; st also TRA June 9, 1995 Comments at 39, 72.
Y TRA June 9, 1995 Comments at 5, 39.

3% IBM December 3, 1995 Reply Comments at 13-15.

1 AP December 3, 1993 Reply Commeats at 6-7.

42 TEG June 9, 1995 Comments at 21, 26; see ais0 Ad Hoc IXCs November 12, 1993
Comments at 10-15.

¥ TFG June 9, 1995 Comments at 27.
% pSE/NEWS June 9, 1995 Comments at 10-11.
3% TRA Jupe 9, 1995 Comments at 3946, 68-69.
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124. In response, AT&T reiterates that the interstate interexchange marketplace is
competitive and disputes assertions made by the commenters about AT&T’s treatment of
resellers, ™ AT&T describes as “fanciful” claims that AT&T bas been able to prevent resaie
of its Tariff 12 and SDN services.’ AT&T states that at least nine Tarniff 12 options are
being resold and that there are at least 80 resellers of its SDN services.™**

125. AT&T also argues that the pendency of lawsuits does not establish the validity
of the specific facts or legal claims alleged therein.’” AT&T argues that cven if the
resellers’ claims were true, those claims would not warrant a finding that AT&T has market
power. ™ AT&T argues that services that are the subject of resellers’ complaints compete
with comparable offerings of MCI, Sprint, and other carriers, among which the Commission
has found competition to be thriving.' AT&T bas estimated that it will provide only 20.3
percent of the services that are resold in 1996, down from 25.6 percent in 1994,

126. AT&T argues that competitive market forces will fully protect consumers and
business customers from anticompetitive behavior by any interexchange carriey, because these
forces drive all carviers 10 cither act reasonably or face mass defection by their customers to
ather carriers.** AT&T coatends that maintenance of the current dominant/non-dominant
dichotomy makes no sense, because regulatory requirements that apply differently to AT&T
and its competitors harm consumers, and handicap AT&T's ability to compete effectively
across the eatire market

127. AT&T argues generally that “advance tariff review procedures and other
constraints serve only 10 provide competing firms with a2 'regulatory forum to challeage and

¥ AT&T December 3, 1993 Reply Comments at 31.
7 1d. at 32

s u

» m

%0 1d, at 33.

* Id, at 33-34.

* Ex Parte Preseotation in Support of AT&T s Motion for Reclassification as & Non-
Dominant Carrier, CC Docket No. 79-252, filed August 16, 1995, “Market
Dynamics” graph (AT&T August 16, 1995 Ex Pagte Filing).

¥ AT&T April 24, 1995 Ex Parne Filing at 52.
¥+ AT&T June 30, 1995 Reply Comments at 3-8.

3339



delay’ each other’s service and pricing innovations, resuiting in the protection of competitors
rather than consumers. *¥ It claims that such constraints impede competition and impose
costs on users. As an example, AT&Texplnnsthn whea it files a tariff revision aimed
at competing with other carriers’ new services, competing non-dominant carriers can
challenge the AT&T offering before the Commission during the 45-day notice period.*’
Meanwhile, the competing carriers can then duplicate AT&T’s proposed offering on only ane
day’s notice, before AT&T's offering emerges from the tariff review process.” In this way,
AT&T asserts, consumers are "deprived of prompt action by AT&T to reduce prices or
introduce innovative programs that save consumers real dollars.*® AT&T notes that many
states have eliminated such regulatory differences.”™ Moreover, AT&T contends that our
consideration of the tariff-related conditions suggested by commenters, such as a 14-day
notice period, is impermissible in this proceeding because such conditions do not address the
issue of whether AT&T meets the Commission’s test for non-dominance. ™

128. WAT&T:MWMWMM
imerexchange and argues that resale carriers are viable competitors in that
market.” CSE maintains that, even if AT&T were found guilty of the transgressions alleged
bythexudlu:,iismcleuwhychsdfythT&Tunm—&mimmwwldenhncc
AT&T's sbility 10 engage in the allegedly anticompetitive practices.™ CSE argues that, in
any event, ﬂneCommusionmednotawlytheﬁlnpmwlyofdmmumermhnmm
address and correct limited transgressions.”™

3 AT&T Motion at 17.
*1d,

*? AT&T April 24, 1995 Ex Pane Filing ar 35-37.
Id, at 37.

* W,

™ Id, at 41,

1 AT&T June 30, 1995 Reply Comments at 42.
™ CSE June 9, 1995 Comments at 5.

™4, at 67,

™doa

1
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(b)  Discussion

129. We have closely considered the commenters’ claims that AT&T possesses
market power with respect to resellers and that its alleged anticompetitive behavior toward
resellers demonstrates the existence of such market power.”™ According to AT&T's
calculations, which are the only evidence in the record, AT&T had only 25.6 percent of the
resale market segment in 1994.°7 By 1996, ATAT estimates that jts share will have dropped
1o only 20.3 perceat of the approximately $5.6 billion in services that will be resold.”™™ Thus
it appears that adequate alternative sources of supply exist for resellers that do not wish to
take service from AT&T. Moreover, AT&T‘snnalland;hﬁnkingmrtamtem
persuasive evidence that AT&T lacks market power in this market segment.”™ Thus,
mnsmwnhwrﬂﬂwrﬁndlngsmdm;themmmdpﬂfomweoﬁbeovmu
interstate, domestic, interexchange market, we conclude that the record in this proceeding
will not support a finding that AT&T can excrcise unilsteral market power over the resale

industry.

130. The opposing commenters assert that AT&T does not now act reasonably with
regard to resellers, even under dominant carrier regulation, and will act more unreasonably if
freed from such regulation.’® To support these contentions, they describe vasious pending
disputes between AT&T and certain resellers. AT&T, however, disputes many of the facts
alleged by the commenters in support of their claims.™' For example, although the opposing
commenters claim that AT&T refuses to allow resale of SDN services and certain Tariff 12
options, AT&T contends that those services are currently offered by resellers.™ We think it
significant that prohibitions against unjust and unreasonable rates, practices, and
discrimination in Sections 201(b) and 202(2) of the Act apply equally to dominant and non-
dominant carriers. The status of AT&T as cither a dominant or non-dominant carrier,
thercfore, does not alter its obligation to comply with those sections of the Act.

7 See, e.g.. TRA June 9, 1995 Comments at 37; TFG June 9, 1995 Comments at 28;
ETS November 12, 1993 Comments at 9; Affinity November 12, 1993 Comments at
30.

7 AT&T August 16, 1995 Ex Par Filing, *Market Dynamics™ graph.

™,

™ See id,

™ Seg, ¢.8., PSE/NEWS June 9, 1995 Commexits at 6-7;, Ad Hoc Commitiee June 9,
1995 Comments at 4; TRA June 9, 1995Commmtsa39 72.

3 AT&T December 3, 1993 Reply Comments at 31-32.
14
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131. Sevenl commenting parties suggest that, even if we find AT&T to be non-
dominant, we should require AT&T to abide by certain tariffing requirements that are not
part of the regulatory scheme that we apply to non-dominant carriers. Afier consideration of
all of these proposals, we conclude that the measures suggested by the commenters should
not be adopted as pant of our determination that AT&T is non-dominant. Most prominent
among the proposals advanced by the commeaters is the notice period before tariff revisions
can take effect. The commenters generally favor a notice period longer than the one-day
notice period applicable to non-dominant carriers, particularly for revisions to long-term or
contract-based armangements. We have previously held that advance scrutiny of the interstate
tariffs of non-dominant carriers is unnecessary,>™ and that post-effective tariff review and our
complaint process provide adequate means of redress.’® We will be recxamining these
conclusions as they apply to all interexchange carriers in 3 new proceeding, but, pending the
outcome of that proceeding, we are not persusded that we should treaf AT&T differently
from other non-dominant carriers. We also note that, contrary to suggestions by some
wmmeum.mhin;indwm:equimme-eﬂecﬁvmuﬁﬂ'mﬁew.

132. thmawmmwwmwmuhvemfﬁdemoppommyw
ensure that AT&T accurately implements in its contract tariffs the underlying contractal
agreements, we note that AT&T is already obliged to file contract tariffs that reflect the
terms of the vnderlying agreements.™ AT&T is also required by Sections 201 and 202,
respectively, to offer service pursuant to rates, terms and conditions that are just, reasonable
and not unduly discriminatory. In enforcing Sections 201 and 202 with respect to contract
tariff services, we have the authority to require the filing of the underlying costract to ensure
that the contract tariff comports with that agreement.™ In complaint and enforcement
proceedings, we will carefully scrutinize AT&T s contract tariff practices to ensure that its
contract tariffs accurately reflect the underlying agreements reached between AT&T and its
customers.

133. Certain commenters mraise issues implicating the "substantial cause® test. The
“substantial cause” test holds that tariff revisions altering material terms and conditions of a
long-term service tariff will be considered reasonable only if the carvier can make a showing

* Sec, ¢.8., Tariff Filing Requirements Order, 8 FCC Rod at 6752, 6756-57.
, 10 FCC Rcd at 4562, 4574

0.51; ngmsmcnmsﬂ We recently
reaffirmed this coaclasion in our Taziff Filing Requirements Remand Order.  Tariff

Filing Requirements Remand Onder, FCC 95-399 at para. 16.
* First Interexchange Competition Qrder, € FCC Red at 5897, 5902.

3 See id, st 5902 n.194.
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of substantial cause for the revisions.’” In response o concerns of IBM and API that AT&T
be required to justify any changes to contract-based tariffs, we note that we recently affirmed
the applicability of the "substantial cause” test to tariff revisions that alter material terms and
conditions of a long-term contract, and we clarified that this test applies to any unilateral
tariff modification by non-dominant as well as dominant carriers.’® Accordingly, if AT&T
files a modification to a contract-based tariff, we will take into account that the original tariff
terms were the product of negotiation and mutual agreement, and we will consider on a case-
by-case basis, in light of all the relevant circumstances, whether s subsiantial cause showing
hasbeenmade"’ We will apply the substantial cause test in this way in any post-effective
tariff investigation, pursuant 10 Section 205, and in complaint proceedings.”™ We also will
consider;’?nlase-by-asc basis, whether to allow customers to terminate contracts without

134.  Finally, we nots that AT&T has voluntarily committed to implement certain
measures that are designed to address criticisms of its business practices that reseliers have
raised in this proceeding and elsewhere.”™ AT&T represents that the following reflects an
agreement with the Telecommunications Reseflers Association, and AT&T bas committed to
comply with this agreement:

As a gencral practice, AT&T grandfathers both existing customers and
subscribed customers (i.c., customers who have submitted a signed
onder for service) when it introduces a change to a term phan (including
Contract Tariffs, term plans under Tariffs 1, 2, 9, and 11, Tariff 12
Options and Tariff 15 CPPs), and it commits to contimse that process.
In exceptional cases, however, grandfathering may not be appropriate
cither because: (1) a change is necessitated by typographical errors, a
service inadvenently priced below costs, rate changes where no
individual rates (post-discount) are increased, or other comparable
circumstances, or (2) the change is necessary 1o bring clarity to a non-

DochetNo wm Mm:nﬁmOpnmmerdu aspcczulm 1201-02
(lm).mmnﬁmmmmm.om 6FCCRedn5898nlss

, 10 FCC Red at 4574, and n.51.

g1, 10 FCC Red at 4574, and n.51.
14, 3t 4574,

% Id, at 4574 n.51.

I m

¥ AT&T September 21, 1995 Ex Parie Letter.
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rate term or condition, where it is necessary 1o treat all customers alike
(mhnsnchangetomepmvisionsforbowordasmpmcessed, but
not including changes to the body of Contract Tariffs, Tariff 12
Options or Tariff 15 CPPs). 1o such circumstances, AT&T commits
fontwelve—momhpaiodtoofferinmthefoﬂowing
additional protections not required of non-dominant carriers:

- where ATAT makes any change (o an existing term plan, AT&T will afford
mmwsmymmmnmmmmmmw
ﬁwthmmahqpoﬂunhywoﬁeq;ptwided,howevu,thtfor
mm&mm«wmmhy.wmmm
payments, or transfer or assignment of sezvice, AT&T will file on 14-days’
notice, (AT&T would have the unaffected right t0 change underlying tariff
ates — such a3 a general change 10 SDN rates — unless the term plan
protected the customer from such changes.) Where the affected customer(s)
agrecs to the revision, AT&T will note that agreement in its transmittal letter
and file the change on 1 day’s notice. Where the affected customer objects 1o
!hechue,AT&TwillﬁkthechngewimunCmiubnonGd:yl'
natice. With respect to the 14 or 6 days notice filings, the substantial cause
test will be applicable to the same extent as it is today”®

. AT&T bas also voluntarily committed to report to the Common Carrier Bureau
mwurmmmmﬂmw,mawym.
its performance in processing reseller orders.”™ This commitment is for a term of one
yw.“‘_ mm.fanhﬂwdvem.AT&Twmmideaﬁmbpoimdwnm
wmveWWmWMﬁmhmdm,mAT&T
Account manager.™ Finally, AT&T ropresents that it has agreod with the
TebwmmuniaﬂommAsmciadonmeublim:MMﬁwdimmluﬁou
procedures:

AT&Tiswﬂlin;mennblisbaqlﬁck.efﬁciem.mmc‘uﬂy-ocwed
pmgusfonuol.vingdiwuwid:hsmelhum. AT&T is
willing t0 enter into munally agreeable privaic party arbitration

™ AT&T October 5, 1995 Ex Partg Letter at 2. AT&T states that the quoted provisions
replace paragraph (7) of AT&T's September 21, 1995 Ex Panc Letter in its entirety.
; 2¢ alsg TRA October S, 1995 Ex Parte Letter.

’“AT&TSepmbq-Zl. lwsmﬁmbwanl,uch:iﬁedbyAT&TOGoberS,
1995 Bx Parte Letter at 3.

™ AT&T October S, 1995 Ex Parte Letter at 3.
™ AT&T September 21, 1995 Ex Parte Letter at 4.
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agreemicnts with these partics. AT&T is aiso willing to develop with
the Telecommunications Resellers Association Executive Board a mode!
two-way Arbitration Agreement. AT&T would be willing 1o eater into
such an agreement with any of its reseller customers for resolution of
commercial disputes between the reseller and AT&T under the
following guidelines:

2) The Arbitration Agreement would be based on the United States
Arbitration Act and the Commercial Arbitration Rules of the

b) The Arbitration Agreement would bind each party to arbitration
as the exclusive remedy for any covered claims that arise in the
period coverad by the agreement. The covered period initially
would be twelve mounths, but the reseller will be permitted 1o
end the covered period earlier by providing at least 30 days
prior written notice.

c) Covered claims would include all claims between the parties
relating to tariffed services, the carrier-customer relationship
betweea the parties, or competitive practices, except claims that
a tariff provision or practice is unlawful under the
Communications Act would not be covered claims. Covered
claims would include, for example, claims that AT&T has
misapplied or misinterpreted its tariffs, that the customer has
failed to comply with its tariff obligations, or that either party
has engaged in unlawful competitive practices such as
misrepresentation or disparagement.

d) The Arbitration Agreement would provide for a 90 day
arbitration process, unless the parties agree to a longer period. ™

136. MCI argues that AT&T's commitment in its September 21, 1995 letter o
grandfather, at its discretion, existing customers advenely affected by unilateral contract
changes (permisting them to receive AT&T performance on the same terms and conditions as
the original contract), or allowing them to teyminate their agreements with AT&T without
Liability if they pay under utilization charges, is "patently anti-consumer. "™ We note,

™ AT&T October 5, 1995 Ex Parte Letter at 2-3, AT&T states that the quoted
provisions replace paragraph (10} of ATAT's September 21, 1995 Ex Parie Letter in
its entirety. Id,; soc alsp TRA October 5, 1995 Ex Parie Letter.

™ MCI October 2, 1995 Ex Pasnte Lenter at 2.
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however, that AT&T's October S, 1995 Ex Parte Letter clearly addresses the concerns raised
by MCI. We believe that the commitments proffered by AT&T in its October 5, 1995 Ex
&mlwerwnuihmmaddmssingmenﬁﬁ-mmedconmnisedbymewmmenmmin
this proceeding, and we therefore order AT&T to comply with these voluntary commitments.

137. We also note that some of the tariff-related issues raised by commenting
parties transcend the scope of this proceeding. For example, questions concerning the
application of the filed rate doctrine to contract tariffs may arise with respect to carriers
other than AT&T. We intend to examine these and other questions in the context of our
review of our regulatory scheme goveming the interstate, domestic, interexchange industry.

c. Summary of Findings and Conclusion

138.  Under our Compesitive Carrier paradigm, a carrier is to be declared dominant
only if it possesses market power in the relevant product and goographic market.
Coaversely, a carrier qualifies as non-dominant if it lacks market power in the relevant
market. hmw.mecmmuﬁmdmﬂapowﬂdmmﬁvely
uthe'abiﬁtywnhemdmainuinpﬁoenbovedncompuiﬁvekvdwithomdﬁﬁngaw:y
so many customert as to make the increase unprofitabie, "™ and as the "'ability to raise
prices by restricting output.***® In the Fourth Repont and Order, the Commission further
found that the relevant product market for assessing whether a carvier was dominant was the
market for “all interstate, domestic, interexchange telecommunications services,” and that
there were no relevant submarkets.® As discussed above, we are applying that market
definition here. Also, as discussed, we are deciding whether to grast AT&T's motion to be
dechmdmn-domhnm,mtbehﬁsofwhahaAT&Taﬂlmmﬂupow«inthe
overalf market for intersiate, domestic, interexchange telecommunications services. Under
mw,:wm-mmmmmmmmpﬁmm
one or more discrete services does not require that the carrier be classified as dominant.

139.  Applying this standard to the record in this proceeding Jeads us to conclude
that AT&T lacks market power in the relevant market — that is, the overall market for
interstate, domestic, interexchange telecommumnications services. In arriving af this
conclusion, we have applied weil-accepted principles of economics and antitrust analysis.
More specifically, we have examined such masket structure factors as supply elasticity,
demand elasticity, market share, and trends in market share. *® In addition, we have

™ 14, (quoting Landes & Posncr, spra 1.79, 54 Hasrv. L. Rev. at 937).

“° Fourth Report and Order, 95 FCC 2d at 558 (quoting I P. Areeda & D. Tumer,
Antitrust Law 322 (1978)).

“ I at 564,

7 Ses First Interexchange Competition Qrder, 6 FCC Red at 5887-92.
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considered other indicia of market conduct and performance, including price levels and
trends in prices over time.

140. We believe that our anaiysis of these general market characteristics supports a
finding that AT&T lacks market power in today's market for interstate, domestic,
interexchange telecommunications services. This finding is aiso supported by evidence in the
record concerning market conduct and performance, including levels in prices and trends in
prices over time.

141.  We conclude, in light of the fact that business, 800 and residential services
constitute the vast majority of the interstate, domestic, interexchange services market, that
the market-structure characteristics and the indicia of market conduct and performance ail
indicate that AT&T lacks market power in the relevant product and geographic market.
Accordingly, we find that AT&T lacks market power in the interstate, domestic,
interexchange telecommunications market.

142.  We acknowledge that there is evidence in the record indicating that AT&T
may have the ability to control prices with respect to certain narrow, specific services having
de minimis revenues (specifically, 800 directory assistance and analog private line) when
compared 1o total industry revepues. That does not mean, however, that ATAT has market
power in the domestic, long-distance market as a whole. Moreover, we believe AT&T's
voluntary commitments will effectively restrain AT&T"s exercise of any market power it
may have with respect to these namrow service segments. We similarly recognize that
AT&T's proprietary calling card may have given AT&T an advantage in obtaining payphone
presubscriptions. We conclude, bowever, that in fight of AT&T's decreasing market share
of operator services, and the substantial increase in the use of prepaid calling cards, any
market power AT&T may possess in the operator services market will not materially affect
its power to control prices in the overall interstate long-distance market. We likewise do not
believe that the concerns raised about the possible effects on rate integration of reclassifying
AT&T as non-dominant constitute evidence of AT&T's market power. As discussed above,
our policy of rate integration will not be affected by our reclassification of AT&T. Finally,
with respect to AT&T's possible market power with respect to resellers, we find that
AT&T's small and shrinking market share constitutes persuasive evidence that AT&T lacks
market power in this market segment. We further find that AT&T's activities with respect 1o
resellers do not constitute persuasive evidence that AT&T bas power to control prices in the
overall interstate, long-distance market.

143.  In this section, we address various-arguments raised in the record that do not
relate directly to the question of whether AT&T possesses market power, but rather concemn
possible effects of declaring AT&T von-dominant. More specifically, we address the
following issues: (1) whether reclassifying AT&T will lead to geographic rate deaveraging;
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(2) whether reclassifying AT&T will result in its anticompetitively bundling of CPE with
long distance services; (3) whether the reclassification of AT&T must be done within the
context of a rulemaking; and (4) whether the Commission should impose various conditions
on AT&T before it reclassifies it as non-dominant. We conclude that none of the concems
articulated by the parties justifies the continued regulation of AT&T as a dominant carrier.

a. Geographic Rate Averaging
(1)  Pileadings

144. LEC Joint Commenters assext that the Commission, in numercus orders, has
stated that its tariff review process provided sufficient insurance that toll rates will be
geographicaily averaged.*® They note that the Commission has stated that “any [AT&T]
filing that proposed geographically deaveraged mates would be subject to the full 90-day
notice peviod . . . [bjased on these safeguards, we do not believe that specific regulation
requiring geographic toll rate averaging are necessary."** LBC Joint Commenters further
argue that, because many AT&T discount plans are not offered ubiquitously, some rural
arcas are forced to pay the higher basic rate, while other customers can take advantage of the
discount plans. This disparity, LEC Joint Commenters assert, amounts to geographic toll
rate deaveraging.*® Thus, LBC Joint Commenters urge the Commission to mandate
geographic tol} rate averaging, and to propose specific rules to enforce its policy in favor of
geographic toll rate averaging in cases where catriers are eatitled to streamlined tariff
review.*® LEC Joint Commenters further urge the Commission to ensure that AT&T's
discount plans and promotions are offered to all customers in all geographic arcas, regardiess
of AT&T's dominant status. *”

145. LBC Joint Commenters maintain that the Commission should reaffirm its
commitment to enforcing its fundamental policy against ratc deaveraging, and should require
natioowide availability of optional calling plans.*® They further argue that the Commission
should require AT&T to continue to serve rural areas without degrading service unless it
obtains consent under Section 214, and that the Commission should adopt rules, where

“® LBC Joint Commeanters June 9, 1995 Comments 1 6 (citing AT&T Pricc Cap
Reconsideration Order, 6 FCC Red at 679.

** 1d. a1 6 0.4 (quoting ATAT Price Cap Reconsideration Order, 6 FCC Red at 679).
“1d, aS.

W

< .

*® LEC Joint Commenters October 3, 1995 Ex Paite Letter at 2.
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necessary to compensate for streamlining the tariff review process and relaxing other
common carrier requirements, in conjunction with its decision on AT&T's request for
reclassification as a pon-dominant carrier.*®

(2)  Discussion

146.  Although the Commission has never adopted specific regulations requiring
geographic toll rate averaging, we have endorsed a strong policy favoring geographically
averaged rates.'° As LEC Joint Commenters note, the Commission has indicated it would
closely scrutinize any AT&T tariffs that proposed to deaverage rates. LEC Joint
Commenters are concerned that the one-day notice period that would apply to AT&T tariff
filings if AT&T were declared non-dominant would be insufficient to prevent AT&T from
placing geographically deaveraged toll rates into effect. We note, however, that AT&T has
made certain voluntary commitments with respect to geographic rate averaging. Specifically,
AT&T has committed to file any new tariffs that depart from its traditional approach to
geographic averaging for interstate residential direct dial services (¢.£., geographically
specific tariffs) on five business days’ notice, and to identify clearly such tariff transmittals
as affecting this commitment.*"' This commitment will continue for three years, unless the
Commission adopts rules addressing this issue for all carriers or there is a change in federal
law addressing this issue.*’? As noted above, in the meantime, we intend to examine, in the
proceeding to be initiated, this policy in light of changes in the interstate, domestic,
interexchange market since the time that policy was originally established.

b.  Bundling of Customer Premises Equipment
(1)  Pleadings
147.  MCI and IDCMA argue that, if AT&T is declared non-dominant, AT&T will

bundle equipment with services in an anticompetitive manner.*® These commenters argue
that, if tariff regulation of AT&T is diminished, AT&T, in order to offset reduced

W
" See AT&T Price Cap Order, 4 FCC Red at 3132-34; Interexchange Competition
NERM, 5 FCC Red at 2646, 2649; AT&T Price Cap Reconsideration Order, 6 FCC
Red at 679,
“ AT&T September 21, 1995 Ex Pante Letter at 2.
42 m

3 MCI November 12, 1993 Commeants at 13-16; MCI December 3, 1993 Reply
Comments at 2; IDCMA November 12, 1993 Comments at 6-7, 17-18; IDCMA June
9, 1995 Commeants at 11.

3349



interexchange service revenues, will have an incentive to tie CPE purchases to interexchange
service purchases, and that this will exclude and disadvantage competing CPE suppliers.**
IDCMA argues that AT&T has sought 10 “lock in" CPE sales by adopting a strategic pricing
program.*”* IDCMA aiso contends that, because transmission service represents almost 80
percent of a customer’s overall cost of establishing and maintaining a network, AT&T's
ability to offer special discounts on transmission services gives customers an incentive to use
AT&T as their system integrator.*'* IBM asserts the importance of maintaining nonstructural
safeguards 10 protect the CPE and enhanced services marketplaces and expresses concern
that, if AT&T is reclassified as a non-dominant carrier, these safeguards will no longer be
imposed oo AT&T.“"" Finally, MCI argues that, if AT&T is allowed to bundle equipment
with interexchange services, it would be able to offer anticompetitively low prices o
paxﬁwhr«:::ommbydimmingequipnﬂptmwlwdsumvﬁhbhwahu
customers.

148. ATAT responds that separate and distinct regulatory obligations, including
Commission rules preventing bundling, will continue to apply to AT&T and to all other
interexchange carriers even if AT&T is declared non-dominant. ATAT further asserts that
these issues noed not be addressed in the present proceeding as there is no basis for adopting
additional rules that apply only to AT&T.

(2) Discussion
149.  We reject as inapposite the argument that reclassification of AT&T as a nos-
dominant carrier will enable it to bundie equipment with services in an anticompetitive
manner. As AT&T notes, Commission rules preventing bundling of CPE and basic services
will continue to apply to AT&T and to all other interexchange carriers even if AT&T is

‘“ IDCMA November 12, 1993 Comments at 6-7, 17-18; IDCMA June 9, 1995
Comments at 11; MCI December 3, 1993 Reply Comments at 2.

43 IDCMA Jupe 9, 1995 Comments at 11.

Y6 1d. at 12

47 IBM December 3, 1993 Reply Comments at 2-5.
“% MCI December 3, 1993 Reply Comments at 2, 6-7.
Y ATET June 30, 1995 Reply Comments at 34-35.
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declared non-dominant.*® Thus, the argument has po bearing on the question of whether we
should reclassify AT&T as a non-dominant carrier.

c. Procedural Issues
[4))] Pleadings

ided without the publication of notice in the Federal Register."* AT&T argues
&mﬁggmbm::mformmﬁmmmymﬂsld@hnmm@g. AT&T
dwmmnhhumnquwedmymhchngsmnwmldx_equuea en
proceeding. mmmmhﬁmmmAT&Tsmuamfor !
rulemaking and to initiate a full investigation. llchimsthnafnnmvu'tfmmmymul.
(1)whuhenberemmyAT&Twrviwsthnmno(mbjeamwmp.emmnforwhwh
regulation would be necessary; and (2) whahenhefome‘e‘able evolution of the
interexchange market may alter existing competitive conditions, fof exa‘g\ple through
mergers, such that reclassification of AT&T wou]dnqbenppmpmn:. APl,_however.
arguesmaﬂnCommisiondmdypomamfﬁcmmdwmwlvﬂhem_of
AT&T's regulatory staus. !DCMAmquesuthnnw?—ymdemguhmy mo:ylgnumbc
placed on AT&T if the Commission grants AT&T’s monon,to;ll?w'me Commission 10
gather information about the marketplace and the impact of reclassifying ATAT in this
market. NYN'B(lddsﬂnt,ifAT&Tischssiﬁedasnon-domimn!form
sewice,MtheCommissionshmld:bodeckmMaﬂmherp:widmofbog-dxmwe

v

;NI s, ission’s Rules and Regy on: YOCOIN
Computer Inquiry, Docket No. 20828, Final Decision, 77 FCC 2d 384, 43940
(1980) (Computer ID, recom,, 84 FCC 2d 50 (1980), furthes jecon., 88 FCC 2d 572
(1981), aff’d sub pom. , 693

F.2d 198 (D.C. Cir. 1982), cent. denicd, 461 U.S. 9389 (1983); s¢ alse 47 C.F.R. §
64.702.

1 NS November 12, 1993 Comments at 5-6.

@ AT&T December 3, 1993 Reply Comments at 9, n.14.

48 UTC November 12, 1993 Comments at 3-4.

“% APT December 3, 1993 Reply Comments at 5.

3 IDCMA June 9, 1995 Comments at 18-20.
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service are non~dominant and subject to streamlined regulation.*® ACTA and Ad Hoc IXCs
cliim that the Commission may not refax its regulation of AT&T until it undertakes a cost-
bepefit analysis.“” Finally, BellSouth claims that because AT&T is making certain voluntary
commitments, it is not ruly being reclassified as a non-dominant carrier, but as & "semi-
dominant® carrier, subject to price regulation and tariff filing requirements somewhere
baweenmoaexppiwdwdommammdnon-dommmamm‘“ It thus asgues that the
Commission must institute 3 rulemaldng if it wishes to create a new classification under
which 1o regulate AT&T.

@)  Discussion

151. This is not 2 rulemaking proceeding. Rather, AT&T s motion amounts to a
request for a declaratory ruling that AT&T should o fonges be classified as a dominant
carrier within the Commission’s existing rules and policies. The fact that we declared
AT&T dominant in the rulemaking proceeding that established our generic Competitive
Carriex rales and policies does not make that declarstion a rule. First, it is not codified in
our tules. Second, while portions of the First Report and Order are in the nature of
uncodified rules, the decition to declare AT&T dominant was an application of the rules and
policies adopted in the First Repont and Order to a specific entity, AT&T. The declaration
of dominance regarding AT&T was an adjudicative decision, not & sule of general
applicability. In any event, we note that we have in fact received broad public comment on
ATAT's request.® Thus, we reject UTC's call for a “full investigation™ through »
rujemaking proceeding, as we already have 3 full and adequate record before us.

152, We reject IDCMA’s request that a two-year morstorium be placed on AT&Ts
reclassification. As dimsedweﬁad based oa the record evidence, that AT&T
Iacks market power in the interstate, market. In addition, as
previously discussed, AT&Thsonohmwmmmﬂmmmmdmmeu
"transitional® arrangements that will address concerns raised in the record sbout the short
1erm. We believe these commitments may alleviate these concerns during this period of
regulatory transition. More importantly, we intend to injtiate & proceeding to consider

% NYNEX June 9, 1995 Comments a1 2.

7 ACTA November 12, 1993 Comments at 2; Ad Hoc IXCs November 12, 1993
Comments a1 4.

1 BellSouth October 5, 1995 Ex Pane Letter at 2-3.
il
w0 of Chisholm v. FCC, 538 F.2d 349, 365 (D.C. Cir. 1976), cort. demied, 429 U.S.

890 (1976) ("Such empty formality is not required where the record demonstrates that
the agency in fact has had the benefit of petitioness’ comments®).
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whether, in light of ous conclusion that no carrier is dominant in the domestic jong-distance
market, we need to modify our existing regulatory scheme for interexchange cammiers.

153. We likewise reject the argument of ACTA and Ad Hoc IXCs that we cannot
reclassify AT&T until we have completed a cost-benefit apalysis. In this proceeding, we are
simply considering whether AT&T still possesses marker power in the domestic long-distance
markes; no cost-benefit analysis is required here, since that analysis was conducted in the
Competitive Carier ordess.

154.  In the Fifih Repott and Order, the Commission stated that, if BOCs were
allowed to provide long-distance services, *we would regulate the BOCs' interstate,
interfLATA services as dominant until we determine what degree of separation, if any, would
be necessary for BOCs or their affiliates to qualify for nondomibant regulation. “® As BOCs
are currently prohibited from providing long-distance services by the MFI, we have made no
determination about the degree of separation, if any, needed for BOCS and their affiliates to
be declared non-dominant. This issue is beyond the scope of this proceeding and we
therefore reject NYNEX's argument that, if AT&T is declared to be a non-dominant carrier,
we should declare all providers of long-distance services to be non-dominant.

155. We also reject BellSouth’s claim that ATAT s voluntary cosmunitments create a
“semi-dominant” carrier classification that can be created only via ruiemaking. As stated
above,™® our conclusion that AT&T is non-dominant is not based upon the voluntary
commitments offered by ATAT in its September 21, 1995 Ex Parte Letter (as clarified in its
October 5, 1995 Ex Pantg Letter), but on the economic information it this record reganding
AT&T's position in the overaii relevant market. The voluntary commitments assuage
concemns naised in the record about the impact of AT&T's reclassification peading our
further examination of the state of the interexchange market. AT&T's independent voluatary
commitments do not, however, creaie a pew carrier classification.

d. Misceilaneous Issues

(1)  Pleadings

156. MCI argues that reclassification of AT&T as a non-dominant casrier should be
subject to cestaip conditions. These conditions include: (1) “generat availability”
requirements, whereby each tariffed AT&T product must be available 10 users other than the
customer for whom the offering was designed; (2) prohibitions on resale restrictions by
AT&T; (3) & requirement that ATAT unbundie transmission services and equipment; (4) a
prohibition against AT&AT s use of patent rights to impede Jong-distance competition; and (5)

“! Fifth Report and QOrder, 98 FCC 24 at 1198 0.23.
% See supra para. 37.
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a requirement that AT&T obtain access services under the same terms and conditions as its
competitors. ‘"

157. CSE dismisses the claim that AT&T's actual or claimed ownership of patents
could inhibit competition.*™ Assuming AT&T does bold patents in crucial equipment, CSE
argues that there is 3 maximum amount customers are willing 10 pay for long-distance service
produced using the patented equipment or process and that AT&T cannot use its control over
patents to gain monopoly profits in excess of those associated with the patents themselves.*®

158. MCIT responds that AT&T bas the power 10 eéxtract licease paymeats and
thereby erect competitive barriers for its smaller competitors. MCT contends that because
competitars cannot escape the cost burdens imposed, AT&T's ability to exercise patent rights
50 as 10 raise competitors’ cost, amounts to ¢ fajo control in the affected market.

159. IDCMA argues that, as & condition to deregulating AT&T, the Commission
should: (1} require AT&T to comply with all regulations currently applicabie to ATAT;*”
and (2) require AT&T to comply with al! applicable nonstructural safeguards, such as
network information disclosure, customer proprietary network information, cost allocation
and affiliate transaction rules.*™® AT&T argues in response that the obligations IDCMA
references "will apply, or not, irrespective of AT&T s classification so they do not raise any
issues that need to be addressed bere, =

3 MC1 November 12, 1993 Comments at 11-18; MCI June 30, 1995 Reply Comments
at 1-2; soe also Sprim December 3, 1993 Reply Comments at 3; Sprint June 30, 1995
Reply Comments at 3.

4% CSE June 9, 1995 Comments at 7.
_‘”m.uv-a.

¢ MCI June 30, 1995 Reply Comments at 7, see glso Sprint June 9, 1995 Comments &
4 '

“T IDCMA June 9, 1995 Comments at 13.

‘% 1d. at 16-17. IDCMA also claims that AT&T, by offering InterSpan Frame Relay
service on a non-regulated basis, is violating current Commission regufations. Jd, at
13:14.

@ AT&T June 30, 1995 Reply Comments at 34-35.
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(2)  Discussion

160. We do not believe it necessary or desirabie 10 impose the proposed conditions
on A‘l‘g‘l.'. Reclassification of AT&T will have the effects described in paragraph 12 sbove.
The existing Commission decisions and regulations that will continue to apply 10 a non-
dominant AT&T (which include, inter alia, the referenced nonstructural safeguands), as well
asth?comphimandcnfotecmcmpmeessa, are adequale 10 prevent AT&T from engaging in
the kinds of practices that the proposed conditions are simed at preventing. In addition, as
AT&T states, the referenced cusrently applicable sules will continue 10 apply to 2 non-
dominant AT&T, as will the Computer II requirements, including those regarding the
unbundling of basic and enhanced services.“? We also find 00 basis for concluding thas
AT_&T patents should preclude us from finding AT&T non-dominant. Even assuming the
validity of AT&T's patents, no party has shown that these patents have bad or will bave any
material effect on the functioning of a competitive market.

e. RBOC Entry Into the Interexchange Market
(1) Pleadings

161.  The Joint Bell Companies, CSE and Ameritech argue that the Commission
shqu_ldnotmmA‘l‘&T‘smoﬁon. Rather, they usge us to act on the RBOCs® rulemaking
petition to aliow RBOC entry into the long-distance marker.*! WilTel disagrees with the
Jom}BgllCompnm«‘ comments, arguing that the proper regulatory response to AT&T s
motion is o allow local exchange carriers into the interexchange market.*® WilTel argues
mmqgiommksionshouuinwpmervemhmryafegmmsdmhvepcmim
competition to devefop.*? Sprint counters that the issues raised by the RBOCs are outside
the scope of the instant proceeding and are irrslevant uatil the MFJ is revised.

(2)  Discussion
162. We:gmwi&hSpﬁthbmmemsmdebylthBOCsmbeyondthe

scopeofthispmceedin;. Indeed, this Commission lacks the authority to address the
RBOCS’ request 1o enter the intersiate Jong-distance market. Purthermore, the decision on

“° See Computer Il 77 FCC 2d 384,

“' laist Bell Companies November 12, 1993 Comments ar 2; CSE June 9, 1995
Comments at 11; Ameritech December 3, 1993 Reply Comments at 2.

“? WilTel December 3, 1993 Reply Comments at 5.
“id,
“4 Sprint June 30, 1995 Reply Commeants at 4-5.
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